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THE LONG-TERM-CARE OMBUDSMAN PROGRAM: 
A DECADE OF SERVICE TO THE INSTITUTION- 
ALIZED ELDERLY 



TUESDAY, SEPTEMBER 10, 1985 

House of Representatives, 

Select Committee on Aging, 
Subcommittee on Human Services, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:01 a.m., in room 
210, Cannon House Office Building, Hon. Ron Wyden (acting chair- 
man of the subcommittee) presiding. 

Members present: Representatives Wyden, Synar, Robinson, and 
Snowe. 

Staff present: Teresa Karamanos, assistant staff director; Bar- 
bara Kaplan, minority staff director; Bente Cooney, minority re- 
search assistant; Vicki Wilde, intern; and Sandra McMillen, intern; 
of the Subcommittee on Human Services; Karen Kaplan, health as- 
sociate; and Mark Kirchmeier, legislative assistant, Representative 
Wyden's staff. 

OPENING STATEMENT OF REPRESENTATIVE RON WYDEN 

Mr. Wyden. The subcommittee will come to order. Today the 
subcommittee is convened to examine the Long-Term-Care Om- 
budsman Program that is funded under the Older Americans Act. 
The program is now 10 years old, and it seems particularly appro- 
priate for the subcommittee to examine its accomplishments, its 
limitations, and consider where we go from here. 

What's most appealing about the ombudsman idea is that it pro- 
vides a grassroots forum for patient, family, friends, and nursing 
home staff to work cooperatively to improve long-term care. 
Through this process our society has been able to empower some of 
our most powerless citizens. It gives our society a chance to break 
down the barriers of fear and retaliation, and it gives nursing 
home residents who cannot sift through the tangle of law books 
and technical Government language a tool to secure their rights. 

Today we see new opportunities and challenges for ombudsmen. 
The older segment of America's population— people older than 75— 
is growing faster than any other age group. One out of five of those 
people older than 85 will need long-term care, and many of these 
ill receive care in new settings such as their homes. The original 
>gislation— Ombudsman Program— does not cover home health 
agencies. 



We hope to hear today from witnesses about whether they think 
the ombudsman concept should be extended to home health care 
programs, to programs for the handicapped and disabled, and to 
other types of long-term care, 

We're going to look at a variety of other issues as well, such as 
the degree of independence given to ombudsman in their home 
States. Only 13 States have ombudsman working independently of 
their State agencies on aging. In a lot of instances more i ndepend- 
ence can mean more effectiveness. 

We also wish to look this morning at the support the Administra- 
tion on Aging has' given the program. Is the Administration, in 
fact, giving the technical assistance and information to the om- 
budsman that they need. 

Personally, I've been interested in this effort for a number of 
years since my days as corrector of the Oregon Gray Panthers. I 
felt for a long time that the key to better nursing home care in this 
country is not necessarily more laws and more regulations, but 
generating more grassroots local involvement in improving nursing 
home care. 

I think it's fair to say that the Ombudsman Program provides 
just the kind of opportunity. 

Finally, I'd like to thank Chairman Biaggi, who unfortunately 
can't be with us, for convening this hearing and for the tremen- 
dous leadership that he's given to the cause of personally advocat- 
ing for older people. I would also like to thank my colleague, 
Olympia Snowe from Maine, who has a long and very distinguished 
record working for the rights of older people in her State, and 
around this country. 

Let me now recognize my colleague for whatever comments that 
she would like to make. 

STATEMENT OF REPRESENTATIVE OLYMPIA J. SNOWE 

Ms. Snowe. I thank the chairman for his comments. I'd like to 
ask unanimous consent to include my entire statement in the 
record. 

I would just like to say that I am pleased to take part in this 
hearing on the Long-Term-Care Ombudsman Program. The well- 
being of the institutionalized elderly has long been a concern of 
mine, and as a ranking member of this subcommittee I am mindful 
of the responsibilities that we have with respect to oversight to the 
Older Americans Act Additionally, I think it is fitting that we 
should mark this tenth anniversary by evaluating the progress of 
the Ombudsman Program with a view to the future. 

Quality of care is what the Long-Term-Care Ombudsman Pro- 
gram is all about. The program was originally started because 
nursing home residents were not always guaranteed the quality of 
care that they deserved. Nursing home scandals made it apparent 
that a program designed to give the residents a voice, and the op- 
portunity to air their grievances, was sorely needed. 

In my own State of Maine, we've had a very effective Ombuds- 
man Program. Maine does not have a substate network of Ombuds- 
man Programs, but instead has a centralized program that is 
unique in that it is one of the few independent programs in this 
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country. That is to say that the Ombudsman Program has been 
subcontracted by the State agency on aging to an independent 
agency not associated with the department which licenses, regu- 
lates, and reimburses nursing homes and boarding homes. 

I'm also pleased to say that in my State legislation has been 
passed not only to provide the ombudsman access to residents in 
the nursing homes, but also to allow the ombudsman to inspect and 
copy all records pertaining to the resident. That authority is, of 
course, very important and very effective in investigating com- 
plaints. 

Again, Mr. Chairman, I'm pleased that we're holding this hear- 
ing today. I'm looking forward to the testimony of the witnesses 
that will be forthcoming. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Snowe follows:] 

Prepared Statement of Representative Olympia J. Snowe 

Thank you, Mr. Chairman. It is a pleasure to take part in this hearing on the 
Long-Term Care Ombudsman Program. The well-being of our institutionalized elder- 
ly has long been a concern of mine. As the ranking member of this Subcommittee,! 
am mindful of the oversight responsibility that we have for the Older American s 
Act. Thus it is fitting that we should mark this 10th anniversary by evaluating the 
progress of the Ombudsman Program, with a view to the future. 

Quality of care is what the Long-Term Care Ombudsman Program is all about. 
The progn 1 was originally started because nursing home residents were not 
always gua nteed the quality care that they deserved. Nursing home scandals 
made it apparent that a program designed to give the residents a voice and the op- 
portunity to air their grievances was sorely needed. . 

In my own state of Maine, we have a very effective Ombudsman Program. Maine 
does not have a substate network of Ombudsman Programs. Rather, the Pro&ram uj 
centralized and directed by the State Ombudsman, who in turn directs 25 highly 
trained volunteers. When a complaint is received from nursing home residents or 
their families, one of the volunteers is alerted by the State Ombudsman and is 
asked to investigate the complaint. I am proud of the fact that Maine is one ot the 
few states which has an independent program; that is, the Ombudsman Program 
has been subcontracted by the State Agency on A^ing to an independent agency not 
directly associated with the department vhich licenses, regulates and reimburses 
the nursing and boarding homes. . 

I am also pleased that Maine has p^ed legislation which not only gives the Om- 
budsman access to residents, but also allows the Ombudsman to inspect and copy all 
records pertaining to a resident. This is very important, because I understand that 
in many states the Ombudsman does not have the authority to look at the patients 
records, which can make investigating a complaint very difficult. 

Thank you again, Mr. Chairman. I look forward to hearing the testimony of 
today's witnesses. 

Mr. Wyden. I thank my colleague for her leadership and for an 
excellent statement. 

Before we hear our first witness I would like to submit the pre- 
pared statement of Chairman Mario Biaggi for inclusion in the 
hearing record at this point. Hearing no objection, so ordered. 

[The prepaved statment of Chairman Mario Biaggi follows:] 

Prepared Statement of Chairman Mario Biaggi 

This hearing today is convened to examine the longterm care ombudsman pro- 
gram in the occasion of its decade of service to the institutionalized elderly. 

For the 1.4 million institutionalized elderly, this program is often the one avenue 
they possess to assure that their needs and concerns are addressed— that they are 
provided quality care— and that they are afforded full rights and privileges under 
law. 
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This program, authorized under the Older Americans Act Amendments of 1976, 
must be more aggressive, independent and visible in order to achieve its mandate of 
protecting the rights of elderly nursing home residents. To begin with— budgets for 
this program— by law 1% or $20,000 of a state's allocation under the Older Ameri- 
cans Act— are insufficient to meet need. 

The total amount of federal dollars being spent on this program— $12 million- 
means that we are spending about $1 per long term care resident per year. For a 
program that is vital to the health and well-being of this population — $1 per persons 
is an inadequate amount. 

Secondly, states develop programs in patchwork fashion. There is no program 
standardization. Only 50 per cent of the programs operate within the state agency 
directed tolicense and certify nursing homes. If the program is to be independent 
and have an impact— this arrangement must be changed. Reporting to state agen- 
cies that do not nave the direct ability to suspend or revoke a license is unnecessary 
bureaucracy. 

Finally, the program fails to cover a number cf alternative care situations— such 
as home care programs. The 1984 amendments to the Act required ombudsman to 
monitor board and care facilities. However, home care programs— which have 
grown in size and scope — are still not covered. 

The Subcommittee will receive testimony today from a number of distinguished 
witnesses that have been historically involved with this program. We are proud to 
have the "father" of this program— former AoA Commissioner Arthur Flemming— 
provide us with his insights into the role anticipated for this program when it was 
first created. 

We will also hear from the Administration on Aging on how they have overseen 
this program. We are anxious to learn of their future plans to provide resources and 
technical support to state ombudsman programs. Given the mixed renews this pro- 
gram has received, we are anxious to hear of their current and ongong efforts in 
this area. 

We will also hear from residents in facilities who will share with us their own 
personnel experiences. Finally, we will hear from a number of ombudsman that will 
provide us with important information on the variety of programs that currently 
operate within states and make recommendations for program improvement. 

I thank the witneesses for their testimony and look forward to their comments. 

Mr. Wyden. Let me say right at the outset that we are pressed 
for time this morning. I m going to ask that all witnesses limit 
their comments to 5 minutes. We will make a part of our prepared 
hearing record the comments in their entirety. But if we re going 
to finish this morning and give an opportunity for all our witnesses 
to state their views and have some time for questions, we're going 
to have to adhere to that time limit. 

Mr. Suzuki, we're very happy that you could join us here today. 
As I said, we will make a copy of your prepared remarks a part of 
the record. If you could summarize in 5 minutes your principal con- 
cerns that will be helpful, and we'll have some time for questions. 
Welcome. 

STATEMENT OF MICHIO SUZUKI, ASSOCIATE COMMISSIONER, 
OFFICE OF STATE AND TRIBAL PROGRAMS, ADMINISTRATION 
ON AGING 

Mr. Suzuki. Thank you, Mr. Chairman. My name is Michio 
Suzuki. I am the Associate Commissioner for State and Tribal Pro- 
grams, Administration on Aging, and I am responsible for the Fed- 
eral oversight of the Ombudsman Program, which is part of the 
State program of aging services authorized under the title III of the 
Older Americans Act. Carol Fraser Fisk, Acting Commissioner on 
Aging, has asked me to express to you and members of the subcom- 
mittee her regret that she is unable to be present for this hearing 
because of an out-of-State speaking commitment. We thank you for 
affording the Administration on Aging the opportunity to present 
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the following testimony on the Long-Term-Care Ombudsman Pro- 
gram. 

States are required under section 307(a)(12) of the Older Ameri- 
cans Act to establish and operate Long-Term-Care Ombudsman 
program, lne States may operate the program directly, or by con- 
tract, or arrangement with any public or nonprofit organization 
other than the one responsible for licensing long-term care facili- 
ties in this State. 

Mr. Chairman, since the written testimony was submitted, the 
numbers of the location of the units have been clarified. Of the 54 
State and territorial Ombudsman Programs, 41 are directly operat- 
ed by the State unit on aging, and 13 have programs which are op- 
erated outside of the State unit on aging. 

The functions of the Ombudsman Program include investigation 
and resolution of complaints made by residents of long-term care 
facilities, establishing procedures for ombudsman access to facili- 
ties and patient record, establishing a statewide reporting system 
to collect and analyze data relating to complaints, and establishing 
procedures to assure client confidentiality. 

The Ombudsman Programs are required to monitor the develop- 
ment and implementation of Federal, State, and local regulations 
and policies with respect to long-term care in the State. They also 
provide information to public agencies regarding the problems of 
older people in long-term care facilities. In addition to their work 
on investigating individual complaints, State Ombudsman Pro- 
grams engage in a wide variety of activities related to program de- 
velopment. These activities fall into the following categories 

Ongoing development and support of substate Ombudsman Pro- 
grams with developing contracts, agreements, with sponsoring or- 
ganizations; providing basic ombudsman educational materials: 
training and certifying staff and volunteers; and maintaining a 
statewide network of newsletters and meetings of local program di- 
rectors. 

Publicizing the program in long-term care issues through the 
production and dissemination of consumer information publica- 
tions, such as residents' rights booklets, rights to nursing home 
media 11 " 68 P osters on the program, and appearances on the 

I'll skip some of this material, just to say that the ombudsmen 
have a great impact in helping improve the long-term care system 
by identifying problems which affect large numbers of older people. 
Ihey often affect changes in policies, procedures, regulations, and 
legislation to alleviate or resolve these problems. 

While the Older Americans Act provides a legislative base for all 
fatate ombudsman activities, a growing number of States have 
strengthened their programs through enactment of State statutes 
which provides specific State authorities for the program. Twenty- 
six States have enacted such ombudsman legislation. 

Nationwide over 1,000 paid staff, and more than 5,000 volunteers, 
work in the Long-Term-Care Ombudsman Program to investigate 
complaints, monitor regulations, provide information on ombuds- 
m if n /no, issues ' and P rovi de for staff and volunteer training, 
lhe 1984 amendments to the Older Americans Act added the re- 
quirement that each State provide an individual on a full-time 
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basis to carry on these responsibilities. Prior to 1984 there was no 
such requirement for full-time staff positions. 

The Older Americans Act requires each State to use an amount 
for Ombudsman Program purposes equal to the greater of $20,000, 
or 1 percent of its title III allotment for supportive services, 3(b). 
The requirement for using title III funds does not apply in the 
fiscal year in which the State spends the required amounts from 
State or local sources. It should be highlighted that there is no lim- 
itation by statute on the amount of Older Americans Act funds 
that may be expended on ombudsman activities over the mini- 
mums required. States are free to allocate in amounts which best 
support State and local priorities for Ombudsman Programs. 

In Fiscal year 1983 a total of $12,100,000 Federal and non-Federal 
dollars were expended on ombudsman activities at State and sub- 
state levels; $8.9 million were Federal funds, and $3.2 million were 
non-Federal. From fiscal year 1979 to 1984 grants were made avail- 
able to State units to assist them in establishing their Long-Term 
Care Ombudsman and Legal Services Program. The amounts ex- 

¥ ended annually o t * that program was approximately $2.8 million, 
hese grants wen 1 made under title IV of the Older Americans 
Act. States used funds under these grants to develop objectives, 
broaden local programs, secure State ombudsman legislation, and 
coordinate ombudsman and protective services. 

So the activities connected under these grants were assisting om- 
budsman in investigation of nursing home complaints, providing 
training in TA, and implementing substate programs, and coordi- 
nating the Ombudsman Program with other State agency activi- 
ties. 

Mr. Wyden. Mr. Suzuki, excuse me. I've let you go a little bit 
over 5 minutes. 
Mr. Suzuki. OK. 

Mr. Wyden. If you could summarize. 

Mr. Suzuki. All right. What I would just like to perhaps do then 
is just pick a couple of numbers out of the submitted testimony 
that indicates the growth of the program. We have data for 40 
States for fiscal year 1982 and 1984, and I would point out that the 
total funding from all sources from State-level programs was 
$3,119,897 in 1982, $3,839,000 in 1984. The point being that there 
was a 23-percent increase in State activity level funding. Again, the 
number of complaints between fiscal year 1982 and 1984 went from 
29,000 to 46,000, again an increase of 56 percent in terms of total 
number of complaints filed. 

And then again from the sample of 40 States, just to illustrate 
the growth, we have 330 substate programs in those 40 States 
which grew to 399 in 1984, or an increase of 21 percent. 

Quickly I will just highlight some of the things that we have 
done from the Administration on Affing to support the program. 
We have distributed to the States and local programs, a 2l-chapter 
technical assistance manual which was completed over several 
years, drawing upon the efforts of many people in the field. In No- 
vember 1984 in Philadelphia we had a national ombudsman confer- 
ence, in which we had 151 people participating. 

There are a number of other activities by which we support the 
program. We had over eight regional meetings since the November 



conference sponsored by regional offices. We have had a fairly ag- 
gressive program in supporting the development of the Ombuds- 
man Program in the States. 

We believe the Ombudsman Program has proven to be active in 
serving the needs of older residents of long-term-care facilities As 
for program expansion and further development, let me emphasize 
again, there s a minimum expenditure required under the law, but 
is up to the State in terms of the nature and breadth of the pro- 
gram. F 

This concludes my remarks. I'm sorry it took a little longer, but I 
will be pleased to try to answer any questions that you may have 
IThe prepaired statement of Mr. Suzuki follows:] 

Prepared Statement of Michio Suzuki, Associate Commissioner, Office of State 
and Tribal Programs, Administration on Aging 

introduction 

tJ&i p ame ta M i C ]"° ^Jzuki-I am the Associate Commissioner for State and 
Prn^L Pr0 £ ams .' Administration on Aging, and am responsible for the Ombudsman 
m°5^u ™ 1?h 18 A P art . of the State program of aging services authorized under Title 
hh l t2i 0lde * r Amenca ! B Act Carol Fraser Fisk, Acting Commissioner on Aging 

tertS^lr t0 eX r PreSS *? y r 0U her that she is una b» e to be present for thif 

hearing, because of an out-of-state speaking commitment. Thank you for affording 
the Adm nistration on Aging the opportunity to present the following testimony on 
the long-term Care Ombudsman Program 

lii^n^rIS U T ired ^"J? 8 **?? 3 L 07 i M12) of the °» der Americans Act to estab- 
^oEJm^ff L 00 ?: 16 ™ Care Ombudsman Programs. The State may operate the 
pragnm directly, or by contract or other arrangement with any public or non-profit 
sSE^ fn* 0t * h v? r ^Responsible for licensing long-term care services in the 
Z n In f forty^hree states, the State Agency on Aging administers the program. In 
olh^^ the ™>m is «P«« b/an^agency 

nf^nVrinV« n8 °1 a u om budsman program include the investigation and resolution 
for n m £ f^o made by ! e V d ^ of Iong term care facilities, establishing procedures 
MrtiSr^m ? facilities and patients' records, establishing a statewide re- 

K2l "i g y ^ 10 colI f ct any i 1 ? 1 ^ <* ata relating to compliants, Ind establishing 
procedures to assure client confidentiality. ^ 

mJnt^t?n^ b nf dB iS an V°g a ™ "P. ret \ u i red to monitor the development and impla- 
ntation of Federal, State and local laws, regulations and polices with respect to 
ong-term care in the Stete. Thev also provide information to pubic agencieTregaVd- 
work ^ nn^nvp^L? ol ^l ^° P \ e in <»re facilities. In addition to their 

work on investigating individual complaints, state ombudsman programs engage in 

Mn^jS^T rGlated t0 Pr0gFam deveI °P ment - These activities ™ linlo 
Ongoing development and support of sub-state ombudsman programs through 
developing contracts and agreements with sponsoring organizations; providing 
basic ombudsman informational materials; training and certifying staff and vol- 
unteers; and maintaining a statewide network by newsletters and meetings of 
local program directors; 6 

Publicizing the program and long-term care issues through the production 
and dissemination of consumer information publications, such as residents' 
rights booklets, guides to nursing homes, brochures and posters on the program, 
and ombudsman appearances on the media; 

Serving on boards, committees and task forces dealing with long-term care 
issues; ° 

Monitoring the development and implementation of Federal, State and local 
legislation and regulations pertaining to long-term care facilities in that state, 

iJL r ?ri 0ti r g tbf. development of residents' councils and community councils for 
members 168 and P rovldin & training and technical assistance for council 

Ombudsmen often have a great impact in helping to improve the long-term care 
system by identifying problems whicn affect large numbers of older people ^ 
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often effort change* in putter procedure*, regulations, and l#t>UtUm to alleviate 

While I he OWe* American* Act provide* a legislative basis for nil Hun ombuoV 
man activHiee, ■ growing of State* Hove strengthened their urogram* through en* 
g gwy H of Dial* statutes which provide specific Sute author" I** for the programs 
IfaewtjNels tHsAsje ho enacted oinbudemnn legislation 

NetioewteV ever 1,000 paid lUff and more thou ft.000 volunteer* work in tho 
Lee* Ten* Gere Ombudsman program to Investigate complaints, monitor rogula- 
Nona, provide infer m o t io n on ombudsman-related Iseuee and provide for staff and 
volunteer training Tho 1WM Amondmonu to tho Older Americana Act added a re- 
a olremen t that each State provide an individual on a full-time beaie to carry on 
tKeee rsspooslbilittoe Prior to I MM. there waa no requirement for a full-time etaiT 

The OMer Amono an e Act requires each State to us* an amount for Ombudaman 
parpooos equal to the greate r of 00,000 or 1% of iu Title III allotment for support- 
ive eervtoas Tho requirement for using Title III funds doea not apply In a fiscal year 
to which a flute spindi the required amounta from State or tool sourcee. It should 



required i 

be high l ighted that there ia no llmiuUon on the amount of Older Americana Act 
funds thai may be es ponded on Ombudsman activities over the minimum amounts 



required States are free to allocate funds In amounts which beat support State and 
ceJ prion ties and for oenbudomen programs. 

In FY MM a total of 1111 million Federal and non-Federal dollar* wore expended 
on omb u ds man activities In otato and sub-state programs: $8 9 million were Federal 
funds, and HJ million wore non-Federal. Prom FY 1979 to FY 1964, grants were 
made available to Slate Unite on Aging to (set them in eotabiishinf their lory- 



term care osnbudsman and legal oorviose programs. The amount expended annual!: 
waa approalmatoly US million. Thee* granu were made under Title IV of the 
Older Americana Act States used funds under these fronts to develop objectives, 
local programs, secure State ombudsman legislation, and coordinate om- 
i and protective eervtoss 

> of the activities conducted under these grants were: assisting State ombuds- 
men in Investigating nureinf home oomplainta; providing training and technical aa- 
ststa n c e In Implementing euootete programs; and coordinating the ombudaman pro- 
gram wtth other State aoiency activities 

B eg inn i n g in FY Ittov AoA instituted the new formula for 8taU administration 
based upon the 19*4 Amondmonu to the Older Americana Act Under this formula, 
which enables States to expend up to five percent (5%) or $300,000, whichever is 
greater, of Ha Trtie III expropriation for administration. Funds are expended for the 
Slate Ombudsman frogram. State training, and other administrative cosU. 

raooaAM oaowTM 

I would like to present an Indication of program growth, even though our 1984 
data are incomplete. Tho Administration on Aging is in the p rocess of computeris- 
ina and confirming data for tho 1962-84 period. 

On throe msaourss of program growth— amount of finding, the number of com- 
plaints, and the number of subouto pt'ogi ame— we have comparative data from 40 
states for FY IMS and FY 1964. Data in these states appear complete and accurate. 

We expect to have data for all states and further information on other aspects of 
the program propaiod in a full report by December of thk year. 

In these 40 states: 

(1) The total funding from all sources for state level programs increased from 

SU9J97lnFY 1982 to $3*89,284 in FY 1984, on increase of $719,387, or 23%. 
the forty states, SO had increased their resources, 8 decreased, and 2 re- 
mained the same. 

it) The total number of complaints filed statewide in those 40 states increased 
from 29,809 in FY 1982 to eftjttin FY 1984, an increase of 16,626 or 56%. The 
number of oomplainta Incrsaasd in 84 states and dscrsaasd in 6 states. 



(3) In thk troop of states, the number of suhotate programe grew from 330 in 
FY 1982 to 99 m FY 1984, an increaas of 89 or 21%. The number of sub-state 
oro^rrama inersaosd in 17 states, decreased in 10 states, and remained the same 

AOotmwnuTtoM on aging surroar to thk omiudsman poogkam 

The Administration on Aging has undertaking various activities to provide techni- 
cal assistance and support to the ombudaman program The Office of State and 
Tribal Programe ia responsible for the overall administration of the program. Under 
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my direction, two divisions, the Division of Operations and Financial Anhlysis and 
the DiviMjon of ProKram Management and Regional Operations execute variouN as- 
pectii of the program. 

Each ReKional ProKram Director of the Administration on Atfing haH designated a 
stall person to serve as a specialist with regard to ombudsman programs. 

lo assist the States in further development and refinement of their jgrams, the 
Administration on aging has provided technical assistance to State and substate om- 
budsman progrm.m through issuance of a comprehensive manual. The manual is 
based on best practice of State and local programs, as identified by Btaff members 
ot the tormer Hi-regional Resource and Support Centers, the National Citizens Coali- 
\ ?r m. Nu " in K Home Reform, tho National Senior Citizens Law Center, and AoA 
stalT. The twenty-one chapters include training of ombudsmen staff and volunteers 
complaint documentation, consent forms, the role of volunteers, sample job descrip- 
tions, and fundraising. r * r 

In November of 1984, a national ombudsman conference conducted by the Admin- 
istration on Aging was held in Philadelphia. There were 151 attendees including di- 
rectors of State Aging Agencies, State Ombudsmen, Regional and Washington AoA 
stall, and other agency representatives working in conjunction with ombudsman 
programs, bight AoA Regional Offices and about twelve States have held follow up 
conferences. ^ 

We believe the ombudsman program has proven to be effective in serving the 
needs oi older residents of long-term care facilities. Program expansion and further 
development of the role of the State ombudsman is a planning option individual 
States may wish to explore. 

Mr. Chairman, this concludes my prepared remarks. I will be pleased to discuss 
any aspects of the ombudsman program and will be happy to respond to questions 
which you or any of the other subcommittee members may have. 

Mr. Wyden. Thank you very much, Mr. Suzuki. I just have a 
couple of questions, and then I'm going to yield to my colleagues. 

It 8 been a little hard for the subcommittee to track the progress 
of the program as the Administration on Aging has not submitted 
the compilation of the State reports for 2 years now. We under- 
stand that a report will be available in December of this year. My 
question to you is why has it taken almost 3 years to get a full 
report on this program? 

Mr. Suzuki. Well, the last report was for fiscal year 1982, which 
was published in 1983. 

One of the problems that we have is that there is not a required 
format. There s a recommended format and what we have is indi- 
vidual State s reports. If you're looking at a single State it's fairly 
descriptive. But it's very difficult to aggregate these Figures nation- 
ally. We have now gone to a computerization of the data with an 
effort to encourage the States to adopt uniform definitions so that 
there is a possibility of aggregating. 

. J 0 hifl uniformity has been very difficult to achieve. Even in the 
1982 report you 11 find many references tc a sample of 5 States, or 
a sample of 10 States. We just can't get the 54 jurisdictions report- 
ing the same data. We are trying. 

Mr. Wyden. But the Administration has had already the author- 
ity to require a uniform system for getting this information. I'm 
concerned about why the Administration hasn't used that existing 
authority so that we could get this information in a usable form. 

Mr. Suzuki. We lay out the format that we recommend and 
want. What happens is that the States, in filling the report form 
out, don t answer the question as presented. They will give other 
figures that are slightly off. We recognize that we need more ef- 
forts in trying to develop uniformity. We hope with the computer- 
ization of the data to sharpen our ability to analyze and spot the 
places where the data has been ambiguous or weak. We hope that 
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the publication of the reports will be more regular and more 
timely. 

Mr. Wyden. I have only one other question. It's my understand- 
ing that a number of States still do not have an Ombudsman Pro- 
gram; is that correct? 

Mr. Suzuki. That is not correct, sir. There is legal requirement 
that there be a full-time ombudsman in every State in the Union. 
As of the last count that I have, there is a full-time position estab- 
lished in all the States. 

Mr. Wyden. Arkansas, Virginia, Texas, and Montana were the 
ones that I had a question about. They all have programs in full- 
swing now? 

Mr. Suzuki. Arkansas, I understand, has an ombudsman, and 
Virginia's State director is here today to testify. They have an Om- 
budsman Program. I do know that in Pennsylvania there is a full- 
time position which has recently become vacant. But the best infor- 
mation I have is that all of the positions that are required by stat- 
ute for a full-time position are in place. 

Now, there are some States which do not have substate pro- 
grams. 

Mr. Wyden. Doesn't the law require that too? 

Mr. Suzuki. It has a requirement that it cover the State, but it 
can be a mechanism administered by the State system, and not de- 
pendent on the local system. 

Mr. Wyden. I want to recognize my colleague. Thank you, Mr. 
Suzuki. 

Ms. Snowe. Thank you, Mr. Chairman. 

Mr. Suzuki, to your knowledge, are most ombudsmen full-time 
ombudsmen, or do others assume additional responsibilities over 
and above the ombudsman responsibilities? 

Mr. Suzuki. Under the 1984 amendment, States are required to 
have a full-time ombudsman. 

Now, as I reported earlier, there are 1,000 staff members. Many 
of them are part-time, any others are full-time. The one ombuds- 
man per State is required since the 1984 amendments to be a full- 
time staff member. 

Ms. Snowe. As you know, the 1984 Older Americans Act amend- 
ments mandated training for the staff, as well as for volunteers in 
the Ombudsman Program. How would you define training, and 
what has been the Administration's role in the training of staff in 
these programs? And are there Federal minimum requirements for 
such training? As you know, in the past some nursing home opera- 
tors have complained that many of the ombudsmen have not oeen 
adequately trained to assume their responsibilities. 

Mr. Suzuki. Clearly the States make a commitment in their 
State plan that they will undertake that training. Resources are 
made available from the Older Americans Act Federal funds to 
support the administrative cost for such training. We recognize 
there's a need for additional training supported at the Federal 
level. We consider activities such as the national ombudsman con- 
ference and the meetings held by our regional staff as part of the 
training effort. 

But we feel essentially the responsibility for training of State 
and local staff, it rests with the States. We certainly will make re- 

15 
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sources available. We encourage and stimulate training through 
technical assistance such as the volume on best practices that we 
have made available to States. 

We are also issuing a State self-assessment guide which States 
will be free to use to pinpoint where there are inadequacies in the 
State program. 

We were asking questions about the adequacy of training. When 
you think about 1,000 staff members and 5,000 volunteers, I would 
make no claim that we have achieved adequate training of all 
those people. I think we need to continue pressing on. 

Ms. Snowe. But does the Administration on Aging know which 
staff, or which volunteers, have not been trained in the various 
States? 

Mr. Suzuki. During the current year we have had some r eviews 
of State programs by our regional staff. Again, trying to identify 
those States where there may be more effort needed. 

But training io not only required for ombudsman, but for all of 
the staffs that are involved in aging service programs. 

I think we have recognized tho special concern for training in 
Ombudsman Programs. More needs to be done. We're having a 
number of regional meetings encouraging States to strengthen 
their program. 

Ms. Snowe. Does the Administration serve as a clearinghouse in 
any sense? By that, I mean if the State has a particular problem 
can it come to the Administration on Aging to find out what other 
States are doing to resolve that problem? 

Mr. Suzuki. Many of the regional meetings serve that purpose. 
For instance in Chicago in November. The six States in the Mid- 
west regions will come together, and the agenda for that confer- 
ence is developed by the States, as well as by our regional office. 
There is an attempt at those regional meetings to offer an opportu- 
nity for technology transfer, to exchange information. And certain- 
ly the State programs contact our regional office for assistance. 
They may have within their own region, or they will check with us 
in central office, and we will try to get materials from other States. 
And there are other organizations which offer some of this assist- 
ance. 

We do not have a formal clearinghouse as such, but we try 
through our Federal staff connections to make information avail- 
able. 

Ms. Snowe. Getting back to the training, as I understand it, 
there were grants that were made up until 1981 for training pur- 
poses that were terminated. What was the reason for that termina- 
tion, and is there any inclination on the part of the administration 
to resume those training grants? 

Mr. Suzuki. If you're talking about the title JV grants for Om- 
budsman Programs, they were given from i979 through 1984. 
Under the 1984 amendments, starting in 1985 there was no sepa- 
rate amount for administration. We had to identify all amounts 
that we had made available in 1984 to the States for administrative 
type expenditures as a base figure. Under the law $300,000 or 5 
percent of the title III funds we made available can be used for ad- 
ministration. If that amount was less than we gave to the State in 
1984, including the ombudsman grant, we then had to supplement. 
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Actually for the year 1985 more funds were made available in 
support of administrative activities, including support to the Om- 
budsman Program than had been given earlier. 

Ms. Snowe. Does the amount that you just referred to, the 5 per- 
cent, have anything to do with training? 

Mr. Suzuki. Yes, administration covers training. They can use 
such funds for training, 

Ms. Snowe. I see. But there's no specific amount allocated? 

Mr. Suzuki. No. And under the earlier grants their was no spe- 
cific amount for training. As indicated in the written testimony, 
they could be used for training, but also for development, recruit- 
ment, and other activities. 

Ms. Snowe. Thank you, Mr. Suzuki. Thank you, Mr. Chairman. 

Mr. Wyden. The gentlemen from Oklahoma. 

Mr. Synar. Thank you very much. 

Before I go onto my question — and I only have one question — I 
think the line of questioning pursued by Congresswoman Snowe is 
really where the rubber meets the road. I think the major com- 
plaint that we hear when we're out in our congressional districts is 
that we have some training problems, and personnel problems. I 
think that that's something that we need to look into with great 
interest. 

The other place that we have a major concern is that area of 
funding. 

Mr. Suzuki, on page 7 of your testimony you said the total 
number of complaints filed statewide in these 40 States increased 
from 29,699 in fiscal year 1982 to 46,325 in fiscal year 1984. That's 
an increase of 56 percent on the number of complaints that we're 
getting. 

Yet, if my facts serve me right, in the 10 years that this program 
has been in existence, OMB, and the Administration on Aging, 
have not increased the minimum level of Government involvement 
in the program. Is that correct? 

Mr. Suzuki. I'm not sure what you mean by the Government in- 
volvement, but as far as the 

Mr. Synar. Federal Government involvement. 

Mr. Suzuki. As far as the amount of resources that have to be 
available, there is a minimum stated in the law. 

Mr. Synar. But we've never gone above that minmum, have we? 

Mr. Suzuki. It is a minimum, and at State option they can go far 
above. 

Mr. Synar. I didn't ask you that. We have never made our Fed- 
eral contribution above the minimum. 

Mr. Suzuki. Well, States draw more than the minimum. Thirty 
States of the 50 jurisdictions draw more than 1 percent of 3(d) for 
the Ombudsman Program. Many States spend many times the min- 
imum. 

Mr. Synar. But the floor has never been raised, has it? 

Mr. Suzuki. No, the floor has never been raised, and, you know, 
again let me say that it is a floor. It authorizes the State to spend 
funds in terms of its needs and its priorities. Every State has to 
have an ombudsman program. 
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•T¥ r tei? t ^ teB excee<i the minimum 1 percent expenditure just out 
of 3(b). That 8 not even counting the funds that come from non-Fed- 
eral sources. 

The program is growing in terms of total support over the years. 
§ Mr. Synar. Will you support increased minimum support, rais- 
ing the floor? F 

Mr. Suzuki. I can't speak for the administration on that point. I 
haven t heard any discussion, but I think our position would be 
that it is a minimum and gives the States authority to exceed. And, 
as I say, many States exceed that minimum. It's a question of 
where the priorities should be in any given State with the re- 
sources that are available. 

Mr. Synar. Let me ask you another thing, Mr. Suzuki. Are you 
familiar with the letter we sent Mr. Stockman on June 20, 1985 
with respect to the OMB Circular A-122, and how it applies to the 
Older Americans Act? 

Mr. Suzuki. By that identification I do not. 

r £ r ' S ™ AR - Flft y Congressmen signed this letter. Let me have 
staff outline what this is. Then Til have a question for you. 

Mr. Suzuki. OK. 

Ms. Synar. Under the letter that we sent to Mr. Stockman 
asking for clarification of the adequacy provisions of the Older 
Americans Act, upon A-122 and what the plans of the Office of 
Management and Budget were with respect to the 1984 proposed 
regulations to the act, and whether or not they plan to make the 

f>rovision8 of A-122 and the restrictions on advocacy by receipt of 
federal funds applicable to the Older Americans Act. 

Last year the subcommittee wrote to the Office of Management 
and Budget when they were revising the A-122 circular, and asked 
if they planned to apply A-122 to the Older Americans Act, and at 
that time they said no. 

We had subsequent information that given the 1984 amendments 
last year that they were planning to revise the circular and make 
it apply. And the concern deals with the Ombudsman Program 
within the Older Americans Act. 

Mr. Suzuki. I am aware of the issue, sir, about the advocacy 
issue. I have discussed the issue with the policy staff. I do know 
they have been examining that issue, and there was a great deal of 

work on that. But I was not participating in 

Mr. Synar. But what factor of their decision on that? 
Mr. Suzuki. Let me be very frank. I think the decision was 
made. I will check it out. 

Mr. Synar. Regulations haven't been published in final form, 
right? 

Mr. Suzuki. The regulations are published as interim form 
There was a period of comment, and I think the final regulation 
will then be issued. 

Mr. Synar. OK, thank you very much. Thank you, Mr. Chair- 
man. 

Mr. Wyden. I thank the gentleman from Oklahoma. Just one 
other question very quickly, Mr. Suzuki. 

Does the administration support extending the Ombudsman Pro- 
gram to home health care agencies? I think we see a tremendous 
growth of activity in the home health care field, and the subcom- 
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mittee would be interested in the administration's position about 
whether the concept ought to be extended to home health pro- 
grams. 

Mr. Suzuki. I think there has been no formal position adopted. 
The issue has been raised. One of the concerns is that the Ombuds- 
man Program has been effective but still underdeveloped. It has 
been growing from nursing home care, to all long-term care resi- 
dential facilities. There are advocates who say there should be Om- 
budsman Program relative to all things that happen for the elder- 
ly. I think there is some question on our part whether we need to 
develop even further the Ombudsman Program relative to the long- 
term care facilities before it should be made available^ across the 
board. It would be a large undertaking. I don't think we've reached 
a full maturation of the Ombudsman Program relative to long-term 
care. 

Mr. Wyden. Are you developing a policy to do that, to extend 
this program? 

Mr. Suzuki. The issue was raised as we planned the ombudsman 
conference. Some national organizations have advocated that the 
ombudsman concept should be extended to all kinds of services. 

At this point in time we haven't said yea or nay. We have been 
looking at it, and I think the direction I would take is to strength- 
en the program that we have. The undertaking in terms of a whole 
range is quite a task. 

There is the fear of p dilution of what we have now. 

Mr. Wyden. Well, we thank you for your time today, Mr. Suzuki, 
and I know we'll be in touch with you in the days ahead. Thank 
you. 

Mr. Suzuki. OK Thank you very much. 

Mr. Wyden. Our next panel, Charlotte Rosenfield, daughter-in- 
law of a resident in Montgomery County, MD, long-term care facili- 
ty, and Janet Tulloch, a resident in Washington, DC long-term care 
facility who is the author of a truly superb book, in my view, "A 
Home is Not a Home." 

If our witnesses will come forward. We look forward to your tes- 
timony. 

We're also very pleased to have a colleague from Arkansas, Mr. 
Robinson, here, and if he would like to make any comment while 
our witnesses are coming forward we welcome his views. 

Mr. Robinson. Mr. Chairman, I would just like to ask unanimous 
consent to submit for the record a written statement. I would 
thank you for holding this very important hearing today. 

Mr. Wyden. Without objection, your statement in its entirety 
will be entered inio the record. 

[The prepared statement of Mr. Robinson follows:] 

Prepared Statement of Representative Tommy F. Robinson 

Mr. Chairman, I am very pleased that you have called today's hearing. Issues sur- 
rounding long-term care for this nation's elderly population rank among the most 
troubling and the most troublesome. 

Statistics abound on the "graying of America." The over-65 age group comprises 
the fastest growing segment of our population. In addition, the growth in the num- 
bers of frail elderly is astounding. In any given year, many of these senior citizens 
will spend time in a long-term care facility— 20% of the elderly will enter a nursing 
home at some point in their lives. 
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Many of these elderly are alone— finding themselves without the support of 
spouses, friends or nearby relatives. Until the Ombudsman Program was instituted 
10 years ago under the Older Americans Act, these elderly had no voice, no recourse 
when victimized by those ostensibly caring for them. Overmedication, neglect, inad- 
equate attention to diet requirements, physical and sexual abuse were horrors to 
which some nursing home residents were subjected. 

The Ombudsman program has made great strides in erasing these occurrences of 
neglect and abuse. In reviewing advanced copies of the testimony we will receive 
today, I am pleased with the overall success of this too-little-known program. 

I am interested ir hearing how— notwithstanding the constraints of gigantic 
budget deficits— this long-term care ombudsman program can be expanded. How can 
we do a better job of letting people know what the Ombudsman's function is? 

I have a loved one in a nursing home. She has family and friends close to monitor 
hor care and her spirits, to insure that her needs are being net. She is among the 
fortunate. The elderly who live where there is an active vital Ombudsman program 
are also among the fortunate. We must make sure that this umbrella of protection 
is extended to all our senior citizens who are in long-term care facilities. 

Mr. Wyden. We thank our witnesses for their appearances today. 
Why don't we begin with you, Ms. Rosenfield. We will make a copy 
of your prepared remarks a part of our hearing record. If you can 
summarize in 5 minutes your views that will leave plenty of time 
for some questions. 

Ms. Rosenfield. Thank you. 

STATEMENT OF CHARLOTTE ROSENFIELD, DAUGHTER-IN-LAW 
OF RESIDENT IN A MONTGOMERY COUNTY, MD, LONG-TERM 
CARE FACILITY 

Ms. Rosenfield. Mr. Chairman, and members of the committee, I 
want to thank you for inviting me here today. 

I have the distinct opportunity of witnessing the Long-Term-Care 
Ombudsman Program in action due to a crisis that arose in the life 
of my husband's mother, Ida Spivock, who has been a resident of a 
nursing facility in Montgomery County, MD, these past 4% years. 

Mother Spivock is an invalid who is confined to a wheelchair due 
to disabling arthritis, poor vision, plus a multitude of other ail- 
ments. Despite these problems, she is very independent and tries to 
do things for herself as much as possible. Her mind is clear, and 
her memory good for a lady of her years. 

I was totally unaware that she had become a victim of overmedi- 
cation by the sheer neglect of her doctor who prescribed sedatives 
on a remote control basis. In this instance it was the drug Haldol. 
I ve since been told that it is often given to long-term care patients 
to keep them sedated. In the case of Mother Spivock, this drug had 
a devastating effect. I was called uy the nursing home and alerted 
to the fact that she had a serious behavior problem which was af- 
fecting other patients, as well as the staff, and that she was totally 
confused. They continued that she would be moved to the locked 
ward of the home where patients suffering from advanced senility 
were stationed. In desperation I called her doctor for help. He, in 
turn, called the nursing home and instructed them to increase the 
dosage of the drug. Little did I know just why her behavior wors- 
ened. 

It was at this point that I called upon the Long-Term-Care Om- 
budsman Program for help because of prior knowledge I had of 
them from past experience. Within lVfe hours after a call was 
placed for assistance their director arrived at the nursing home. 
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She first visited Mother Spivock and noticed at once that she was 
heavily drugged. She and I retired to the administrator of the nurs- 
ing home's office where we were joined by the director of nursing 
and their social service worker. The ombudsman representative 
held her ground in defense of mother, and at no time lost her cool. 
One and one half hours later the results of the meeting were that 
Mother Spivock would remain in her quarters for an additional 5 
days to see if her condition would change. A psychiatrist would be 
called in immediately to examine and evaluate mother. 

That evening a volunteer ombudsman stood by mother's wing to 
watch and see how things were going. The following morning she 
returned and continued her watch. That afternoon tho ombudsman 
director stood vigil in the wing. The psychiatrist arrived and exam- 
ined Mother Spivock. He found her to be overmedicated from the 
Haldol, gave her a clean bill of mental health, and left instructions 
for all sedation to be discontinued at once. 

The next day the ombudsman director visited the nursing home 
once again. She then had a meeting with the director of nursing. 
She received an immediate reprieve for Mother Spivock. She said 
that as long as her behavior remained proper Mother Spivock 
would remain in her present surroundings. 

Several days later the director of nursing of the home got a 
letter from the Long-Term-Care Ombuciman Program confirming 
their final conversation with regards to ivlother Spivock. The letter 
also stated that it was agreed that in the event of a change in 
Mother Spivock' s behavior and they wanted to transfer her, that 
the Ombudsman Program would be notified at once. This incident 
took place 6 months ago. Mother is her happy self at this time, as 
we all are. 

Mr. Wyden. Thank you very much, Ms. RosenfieJd. 

We're very pleased to have Ms. Tulloch, and as I uuderstand it, 
the ombudsman person from her area— both of you with us. We are 
just delighted that you cou'd join us. However you all would like to 
proceed. We're just pleased that you're here. 

STATEMENT OF JANET TULLOCH, RESIDENT IN A WASHINGTON, 
DC, LONG-TERM CARE FACILITY, AUTHOR OF "A HOME IS NOT 
A HOME" 

Ms. Tulloch. The era of blatant neglect and abuse of nursing 
home residents has been obliterated through Federal and State reg- 
ulatory systems. Now, vulnerability is reached through more subtle 
forms of psychological harrassment. Only qualified ombudsmen, 
endowed with legalized authority, can monitor and help correct 
such situations. 

These are instances of intervention by the Ombudsman Program, 
I have witnessed: 

The time between dinner and breakfast is not allowed to exceed 
14 hours according to regulations. In my facility this regulation 
was often violated in the past. Since I am an early riser, I would 
like to have my first meal on time, before 8:30 in the morning, es- 
pecially because my last meal was a cold-plate supper at 5:30 the 
previous evening. Through negotiation and close monitoring by the 
Ombudsman Program this problem has been almost eliminated. 
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Laws give residents freedom to smoke in specified areas of the 
facility. Each facility develops its individual smoking policy. In my 
home an individual is not allowed to have matches or lighters in 
their room. This means that if they choose to have a cigarette, they 
must either call for a nurse and wait and wait, or, they must go to 
the nurses station, if able, and try to find a nurse to light their 
cigarette. While I am strongly opposed to anyone, anywhere, smok- 
ing for health purposes, my feelings run even more deeply when 
responsible persons cannot possess a lighter or a match. Such 
breaches of personal trust and dignity fosters anger, resentment, 
and disobedience. 

The ombudsman has effectively negotiated on behalf of several 
residents to maintain their dignity while still keeping them safe. 
For example, one resident had been caught smoking. The ombuds- 
man intervened on her behalf. She now goes to a nearby porch to 
smoke. This allows a responsible resident to maintain her dignity 
and independence. 

A strong Ombudsman Program protects residents' rights. The 
ombudsman assists in monitoring other real and potential prob- 
lems that residents help identify such as a shortage of nursing staff 
and discrimination against residents on Medicaid. Ombudsmen are 
the community support which assures the institutionalized elderly 
and the disabled the highest quality of care. 

Mr. Wyden. Thank you very, very much, Ms. Tulloch, for an ex- 
cellent presentation, and, Ms. Rosenfield, to you as well. Just a 
couple of auestions I'd like for each of you to answer. 

Ms. Tulloch, do you think that nursing home residents are now 
aware enough of the Ombudsman Program so that they know that 
they can use it toprevent harassment? 

Ms. Tuiaoch. They are required to place a poster in a prominent 
place in the home. Resident counsel have ombudsman in attend- 
ance. 

Mr. Wyden. Well, that's a very good answer, and I appreciate 
your describing the sign, and saying that there are people available 
trying to get the word out. I think part of the problem often isn't 
Social Services. It's just very hard to get the word to those who 
need it the most. And because of your courage, your fine book, and 
your presentation, it's going to be a little bit easier for us to get the 
word out about this program. I very much appreciate your being 
here. 

Just one question for you, Ms. Rosenfield. The account that 
you ve given us essentially gives us an example of how the program 
works, how it essentially works for you and Ms. Spivock. 

How did you know who to call? Had you seen one of the signs, or 
had someone told you about them? I'm just kind of curious how 
you found out about the system and used it to make it work for 
your family. 

Ms. Rosenfield. On many occasions my mother-in-law referred 
to a wonderful Government worker that would come in and visit 
her, and was so kind, and was so understanding of her problems. In 
one particular case— she's in a wheelchair at all times, and very 
independent when she has to use bathroom facilities. She was 
having difficulty getting through the door. The room actually 
wasn t large enough. Because of this problem they were going to 
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move her downstairs. She is bright enough, and aware enough, that 
because she's arthritic the dampness downstairs causes her many 
problems. The ombudsman came in and took care of this problem. 
They moved the bed, got her special permission, and the problem 
was resolved. 

However, at that time in talking with them — I'd never met them 
personally, but I had spoken with them on the phone— I was told 
that at any time that my mother-in-law had a problem of any kind 
to not wait but to call immediately, and this I did. 

Mr. Wyden. Well, very good. Let me recognize my colleague from 
Maine. 

Ms. Snowe. Thank you, Mr. Chairman. I want to thank Ms. Tul- 
loch and Ms. Rosenfield for your outstanding testimony in every re- 
spect, and the contribution that you have made here today. 

Ms. Tulloch, I have a question for you first. In your testimony 
you mentioned in the first paragraph that only qualified ombuds- 
men endowed with legalized authority can monitor and help cor- 
rect such situations. Could you further clarify that statement? Are 
you referring to the fact that some States have legislation that 
gives access to ombudsmen to nursing homes, and to residences. Is 
that what you're talking about? 

Ms. Tulloch. Ombudsmen need a credibility, the authority to do 
the job. Nursing homes need to accept these credentials. 

Ms. Snowe. Do you think that nursing homes have established 
procedures — ways in which to work with ombudsmen. 

Ms. Tulloch. We're only beginning. 

Ms. Snowe. You're only beginning to do that. 

Ms. Tulloch. Yes. 

Ms. Snowe. So we need to do more of that with respect, to nurs- 
ing homes? 
Ms. Tulloch. Yes. 

Ms. Snowe. Would you say that nursing homes and ombudsmen 
for the most part still have an adversarial relationship, or is that 
waning and becoming more of a working relationship? 

Ms. Tulloch. Many times an ombudsmen becomes in the adver- 
sarial role which is almost a necessity, but as staff learn they are 
helping the total community by acting as advantegeous interme- 
diary, staff, resident, and ombudsmen work together. 

Ms. Snowe. Thank you. 

Ms. Rosenfield, you mentioned earlier your mother-in-law's 
awareness of a good Government worker coming into the nursing 
home. Is it your opinion that other residents of the nursing home 
also are aware that there's an ombudsman? Do they clearly under- 
stand the role of the ombudsman, and were notices posted in your 
mother-in-law's nursing home? 

Ms. Rosenfield. I can't really say I noticed anything posted. 
However, I am almost certain that the — this ombudsman worker, 
visited not only my mother-in-law, but many of these people in that 
wing, and probably the whole nursing home for those that required 
it. 

She is a very, very dedicated and a wonderful woman. She takes 
a tremendous interest in all the problems that these people face, 
and, believe me, there's many of them. 



23 



19 



Ms. Snowe. What was your assessment of the relationship be- 
tween the ombudsman and the nursing home? 

Ms. Rosen field. I've never seen it in action actually, but 

Ms. Snowe. In your particular instance. 

Ms. Rosenfield. I think as soon as I called and the director of 
the ombudsman arrived, they all stopped and took notice because 
they had me on the hot plate for at least 2 hours, maybe an hour 
and a half before she came. And the administrator said, "Well, if 
you don t like it here you can find another nursing home. She will 
bo moved. That s when I knew that there was a problem, but I 
wasn t going to swallow that. It wasn't until our wonderful director 
of the ombudsman arrived, and she handled it in such a way that 
you can t believe, without creating any waves. It was just smooth. 
And she listened. She knew just what to say, and when to say it, 
with a wonderful result. I mean, they refused to give me any ex- 
tended time. Mother Spivock was being moved then, and what they 
do is they plunk her— her clothes, as a matter of fact— things are 
missing after she s moved. 

I had brought her some new clothes the time before they moved 
her and she never got to wear one of the dresses. It was just gone. 
1 hey just plunk her down like she's a piece of baggage and put her 
wherever they want her without any rights. 

I was going to buck that the best I could. I was getting nowhere. 
But the ombudsman got what we wanted, and the psychiatrist was 
called m. Of course, mama was found fine. It was just that she was 
being drugged actually to keep her quiet. And I'm wondering how 
m ?? y 2?°V le are ^ing treated that way today. 

Ms. Snowe. I'm pleased that it all worked out, finally. 

Ms. Rosenfield. We changed doctors, by the way. 

Ms. Snowe. Again, I thank you both. 

Mr. Wyden. Well, thank you both for an excellent job. I thought 
that last point that you made, Ms. Tulloch, about how very often 
the process starts adversarial, someone new comes in and then the 
process gets on the right track. It's almost as if there is fear of the 
unknown, and because of your very good advocacy for older people, 
and your writing, there won't be so many of those situations be- 
cause we 11 know more about this program, we'll know more about 
what it can accomplish. And I mat want you both to know that I'm 
very appreciative of your coming, and helping to educate the sub- 
committee about what can be done under this program so we can 
really utilize it as a tool for seniors and their families. Thanks for 
a great job. 

On our next panel is Dr. Arthur Flemming, a former U.S. Com- 
missioner on Aging. To go through Commissioner Flemming's vitae 
would take us a good portion of the morning. But suffice it to say 
we in Oregon remember him from his very distinguished tenure at 
the University of Oregon in Eugene. For our purposes today, how- 
ever, it s particularly important that he is here as the father of the 
Ombudsman Program. We're delighted to have him, and also Shir- 
ley Ellis, director of ombudsman services, Wisconsin Board on 
Aging and Long-Term Care. 

We welcome both of you. We will make a copy of your prepared 
remarks a part of our hearing record today, and if you could sum- 
marize in 5 minutes or so your principal concerns, then we can 
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move right on to some questions. Dr. Flemming, let s go ahead with 
you this morning. 

STATEMENT OF ARTHUR FLEMMING, FORMER U.S. COMMISSION- 
ER ON AGING, AND FATHER OF THE OMBUDSMAN PROGRAM 

Mr. Flemming. Mr. Chairman, thank you very much. First of all, 
may I express to you and your colleagues on this committee my 
deep appreciation for your decision to take a look at this particular 
program and see just where it stands at the present time. And I 
certainly appreciate the opportunity of appearing before you in 
connection with your oversight hearing. 

I'm not in a position to make an overall evaluation of the pro- 
gram as it stands today. I think that's perfectly obvious because I 
pick up information about it from time to time as I move over the 
country, but I've not been in a position to make an indepth evalua- 
tion of where it stands. 

As one who served as Chairman of the U.S. Commission on Civil 
Rights for a period of 8 years, I participated in quite a number of 
oversight studies and hearings, and I learned that it was very im- 
portant to assemble evidence and evaluate it before one arrives at 
Findings and conclusions. But I will be very happy to share with 
the members of the committee some of my hopes and dreams for 
the program, and my own convictions relative to the role of the 
Federal Government in this area. 

Then when you have compiled evidence relative to what is hap- 
pening based on your field studies, and these hearings, I will be 
very happy to react to that evidence by providing you with my own 
recommendations relative to the future. 

When I was serving as U.S. Commissioner on Aging I was im- 
pressed with the fact that there were many residents in nursing 
homes with valid complaints who did not have access to anyone 
who could serve as an advocate. I felt that we could set in motion a 
program under which it would be possible to channel complaints to 
a central point in the community, that a task force of volunteers 
drawn from panels of experts could be assembled, and it would be 
possible for the task force to stay with the complaint until it was 
resolved in a constructive manner. 

I also believe that it should be possible to establish in the office 
of the head of the State agency on aging a position of ombudsman 
with the understanding that the incumbent would provide leader- 
ship for instituting this program throughout a State by working 
with the heads of the area agencies on aging. 

I recognize that if the idea was to be implemented at the commu- 
nity level in an effective manner it would be necessary to provide 
the volunteers who would be at the heart of the program with ade- 
quate staff support. 

As a result of arriving at these conclusions I authorized the es- 
tablishment of the position of ombudsman in the offices of the head 
of the State agency on aging. I appreciated very much the contribu- 
tions that my associate at the Administration on Aging, and the 
heads of State and areas agents on aging made in implementing 
the idea. Without their hard work it would have just been a dream. 
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I was delighted when after I left the position of U.S. Commission- 
er on Aging the Congress decided to incorporate the idea in an 
amendment to the Older Americans Act, an amendment which au- 
thorized and directed State agencies on aging to operate a lonsr- 
term care Ombudsman Program. 

And I've also been very happy to note that a number of States, 
listening to the testimony this morning, apparently it's up to about 
Alt have enacted similar legislation. 

From the very beginning I have felt that if this program was to 
be successful on a nationwide basis that there should be a strong 
Federal presence in connection with the development and imple- 
mentation of the idea. There's been no doubt in my mind at all, but 
that the Federal Government has an obligation and a responsibility 
to be concerned about quality of care in nursing homes, and in 
yarding care homes, in every community in every State in the 
Nation. With very few exceptions these institutions receive, and 
rightly so. Federal funds for care of residents. This means that the 
Federal Government must take the lead in developing programs 
that are designed to insure that the funds are expended in a 
manner that is consistent with the human rights and the concept 

0 rSu m EP? 10n , & at have been built i 11 * 0 our way of life as a nation. 

The Federal Government must recognize that the effective imple- 
mentation of these programs depends on State and local govern- 
ment, that it must never turn its back on its overall responsibility 
and obligation. Therefore, I have found that the Administration on 
Aging should at all times provide strong national leadership for the 
Ombudsman Program by providing standards, assistance, and 
training, both support staff and volunteers, technical assistance on 
a regular schedule, a clearinghouse service that would enable the 
various programs to benefit from each others experiences, and fi- 
nancial assistance for the strengthening of the support staff. 

I ve also felt that the Administration on Aging should use the 
evidence developed by ombudsman for the purpose of advocacy in 
pressing both the executive and legislative branches for more effec- 
tive regulatory programs under both Medicare and Medicaid. 

I m confident that one of the results of this committee's hearings 
and studies will be to point up both the strengths and weaknesses 
ot the Federal Government's involvement in this work. When this 
has been done I will be happy, if the committee feels I can be of 
help, to provide you with my reaction. 

I believe in the ombudsman concept. I feel that it is contributive 
to the improvement of the quality of care in a significant number 
ot nursing homes, and boarding care homes. There are still many 
nursing homes operating in our Nation that do not measure up to 
acceptable standards as far as quality of care is concerned. And, of 
course, the same is true for boarding care homes. 

I believe that a more intensive development of the Ombudsman 
Program on a nationwide basis would make a significant contribu- 
tion to improving the Nation's record in the nursing home field, 
and in the boarding care area. 

I believe that this intensive development will take place on a na- 
tionwide basis only if the Federal Government takes the lead 

I hope that the experiences we have had with the ombudsman 
concept in the field of aging will be analyzed to determine whether 
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It could be applied to other areas, Including, for example, the dis- 
ability and handicap areas, and I certainly agree, Mr. Chairman, 
with you, that it is applicable. I would argue that it's applicable 
under present law to tne home health care area. 

Mr. WYDKN, Well, Dr, Flemming, thank you for a really excellent 
presentation. I know both my colleague and I will have some ques- 
tions momentarily. 

Ms. Ellis, we welcome you. We'll moke a copy of your prepared 
remarks a part of the record, and if you could summarize in 5 min- 
utes or so, we'll have some time k>i some questions. Welcome. 

STATEMENT OF SHIRLEY A. ELLIS, DIRECTOR OF OMBUDSMAN 
SERVICES, WISCONSIN BOARD ON AGING AND LONG-TERM CARE 

Ms. Ellis. Thank you. 

My name is 8hirley Ellis. My appreciation to the members of the 
House Subcommittee on Human Services for allowing me to share 
my views on the status of the Long-Term-Care Ombudsman Pro- 
gram. I have submitted a written statement, and would like to 
summarise it 

I am the long-term-care ombudsman of Wisconsin employed by 
the board on aging. The agency is independent and located outside 
the State unit on aging. Tne ombudsman's organizational location 
should provide the following components in order for the program 
to be effective: Ombudsmen should be free from restraint, particu- 
larly from the conflicts of interest of a State licensing, regulatory, 
or reimbursement entity, of which the state aging unit mav be a 
part of. Ombudsman programs are one of the few groups which ex- 
clusively focus on tne needs of institutionalized persons. The 
State's unit's emphasis is on those persons over age 60 who are re- 
siding and functioning in the community. The institutionalized 
have been virtually ignored beyond ombudsman activities because 
they are viewed as having failed by not residing and functioning in 
the community. Further, ombudsmen should protect the rights of 
all institutionalized persons, not just those over age 60. This causes 
conflicts within a State aging unit. In Wisconsin 13 percent of the 
mining home residents are under age 60. The younger institution- 
alized persons needs may be ignored without the intervention of 
the ombudsman. 

Ombudsmen reauire high visibility within the State. In a State 
aging unit the ombudsman may be obscure because of the number 
of other activities performed by that agency. 

The Wisconsin Board on Aging has derived great benefits from 
the utilization of the model outlined which separates the ombuds- 
man from the State aging unit while still enjoying the benefits of a 
good working relationship with the State aging unit and the area 
agencies on aging. 

Due to the existence of these conflicts of interest and role, seri- 
ous consideration should be given to the revision of the Older 
Americans Act language which would require the Ombudsman Pro- 
gram to be contracted out, specifically, from those State .aging 
units which license, regulate, or reimburse long-term care facilities. 
The act should also exclude agencies or boards which regulate, li- 
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cense, or reimburse long-term-care facilities from operating the 
program. 

I reference you to my testimony outlining my serious concerns 
regarding AOA's responsibility to provide technical assistance, 
carry out a national clearinghouse function, and provide training 
to long-term-care ombudsmen. I believe AOA must address these 
concerns. 

In Wisconsin, ombudsmen with a signed release may access pa- 
tients records. Presumably, in most States, if ombudsmen are 
denied access to records, a referral can be made to the State regu- 
latory agency. However, in Wisconsin the regulatory agency does 
not have access to all patients' records. Due to Wisconsin's confi- 
dentiality statute, which is clearly in conflict with current Federal 
statutory arid regulatory language, neither the regulatory agency 
nor the ombudsman have access to the records. The administration 
must enforce all laws, rules, and regulations. 

I have wondered if this violation had affected the Deficit Reduc- 
tion Act would Wisconsin have already received a disallowance of 
funds. 

Not only is the statute illegal, the Wisconsin statute may actual- 
ly foster and protect the practice of Medicaid discrimination, since 
no records can be reviewed. All the complaints the ombudsman 
have received regarding Medicaid discrimination have been either 
anonymous or confidential. Without a signed release neither the 
Ombudsman Program, nor the regulatory agency, can review the 
record. 

Another problem with the Wisconsin confidentiality statute is 
that it negates any assurance that private pay residents are as- 
sessed properly. Facility staff can determine the level of care for 

I >nyate pay residents. A resident could require skilled care, and the 
acuity could assess the person at a lower care level. The facility 
will be understaffed, and the quality of care would be diminished. 

A more likely scenario is that the facility is assessing a lower 
care level resident as requiring skilled care. The resident is 
chargea more money, depletes his savings, but is not necessarily 
guaranteed better care. 

Neither the ombudsman, nor the regulatory agency, can do any- 
thing about the situation described because they do not have access 
to the records. 

In addition to this, there has been discussion of the expansion of 
ombudsman duties. I offer the following recommendations for dis- 
cussion when any expansion of the Ombudsman Program is consid- 
ered: 

One. Any Older Americans Act revision which would expand the 
Ombudsman Program activities should include adequate funds to 
carry out the expansion. 

Two. The Older Americans Act should be revised to increase the 
allocation to reflect the Ombudsman Program's expansion to date, 
and adequately meet the needs of all institutionalized persons. 

Three. The Older Americans Act revisions should require the al- 
location to be given to the Ombudsman Program regardless of 
other State or local contribution which are received by the Om- 
budsman Program. The State aging unit has a responsibUity to 
older people regardless of their residence. 
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Four. Finally, the Older Americans Act language should be re- 
vised in regards to the involvement of area agencies on aging. The 
area agencies on aging should be required to expend a portion of 
their funds, just as State aging units are. 

I appreciate the opportunity to present my views, and commend 
the committee for exploring the status of the Long-Term-Care Om- 
budsman Program. Please contact me if I can be of assistance as 
you continue your work in this area. 

[The prepared statement of Ms. Ellis follows:] 

Prepared Statement of Shirley A. Ellis, Dirctor of Ombudsman Services, 
Wisconsin State Long-Term-Care Ombudsman 



My name is Shriley A. Ellis. I am the Long Term Care Ombudsman of the State 
of Wisconsin. I am grateful to Representative Biaggi and members of the House 
Subcommittee on Human Services for the opportunity to share my views on the 
status of the Long Term Care Ombudsman Program. I am employed by the Wiscon- 
sin Board on Aging and Long Term Care and wish to provide a brief description of 
the agency. The Board on Aging and Long Term Care is an independent state 
agency located outside of the state unit on aging. The Board on Aging and Long 
Term Care is composed of a seven member, administrative citizens board appointed 
by the Governor, which appoints an executive director to carry out the day to day 
operations of the agency, including hiring of staff. The Board has broad responsibil- 
ities which can be divided into four (4) distinct functions: 



(a) Report annually to the Governor and Legislature. 

(6) Provide recommendations for more effective and efficient coordination of elder- 
ly programs. 

(c) Monitor actions taken by the agencies of the state to carry out the Board's rec- 
ommendations and monitor the development and implementation of Federal, State 
and local laws, regulations, rules, ordinances and policies that relate to long term 
care facilities. 

id) Initiate legislation as a means of correcting inadequacies found while investi- 
gating concerns. 

2. Case investigation 

(a) The Board through its Ombudsman function investigates complaints from any 
person concerning improper treatment of aged or disabled persons who receive long 
term care or concerning noncompliance or improper administration of federal or 
state laws, rules or regulations relating to long term care. 

(6) Through the Ombudsmen the Board serves as an advocate or mediator to re- 
solve any problems or dispute related to long term care. 

3. Training 

(a) The Board promotes public education, planning, and voluntary acts to resolve 
problems and improve conditions involving long term care. 

(6) The Board encourage resident, client, and provider participation in the devel- 
opment of programs and procedures involving resident councils. 

4. Information 

The Board provides information to the public on a wide array of issues ranging 
from public benefits to nursing home care. 

The Board on Aging and Long Term Care has but one agenda: the identification 
of the long term care needs of the aging and disabled of Wisconsin and to serve as 
an adovcate cr mediator to resolve the concerns/ problems of the aging and disabled 
of Wisconsin. (Attachment I, Wisconsin Statutes Kelating to the Board on Aging and 
Long Term Care). 

The status of the Long-Term Care Omudsman Program is very important to the 
lives of institutionalized persons and Ombudsmen need additional support to insure 
quality of care, protect resident's rights and curb abuses. The areas in which, I offer 
suggestions and ask your serious consideration in this written statement are as fol- 
lows: 



1. INTRODUCTION 



7. Policy 
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(1) The importance of the organizational location of the Long Term Care Ombuds- 
man Program and the preference of an independent organizational location. 

(2) The existence or degree of technical assistance provided to the Long Term Care 
Ombudsman Program by the Administration. 

(3) Ombudsman's right to access the patient's records when investigating a com- 
plaint. 

(4) Whether or not the Long Term Care Ombudsman Program should be expanded 
in the future. 



(1) Ombudsmen should be free from restraint, or any conflicts of interest. Om- 
budsmen do not license, regulate or reimburse any long term care facilities, The 
state unit on aging may license long term care facilities or be under the jurisdiciton 
of a state agency which licenses, regulates or reimburses long term care facilities. 

(2) A high priority should be given the Ombudsman Program as well as a recogni- 
tion of the importance of Ombudsman activities. The Ombudsman Program requires 
ready access to the director of the agency. Several bureaucratic layers can exist be- 
tween an Ombudsman and the state aging unit director. 

(3) The Ombudsman Program is the only Title III Program under the Older Amer- 
icans Act which provides direct service within the state aging unit. Therefore, an 
Ombudsman may encounter the difficulties and misunderstandings of an adminis- 
tration which is juggling two distinctly differing roles, of contracting and monitor- 
ing services versus the provision of direct services. 

(4) Ombudsman Programs are one of the few groups which exclusively focus on 
the needs of institutionalized persons. The state units' emphasis historically has 
been placed on those persons over age 60 who are residing and functioning in the 
community. Consequently, the institutionalized persons needs may be virtually ig- 
nored beyond Ombudsman activities because the institutionalized person is viewed 
as having failed by not residing and functioning in the community. Further, Om- 
budsmen should protect the rights of all institutionalized persons, not just those 
over age 60. This may cause conflicts within a state aging unit. The number of insti- 
tutionalized persons under age 60 is small and would not unduly drain resources. In 
Wisconsin, there are 49,227 nursing home residents, 6,493 are under age 60. (The 
younger institionalized persons needs may be ignored without the intervention of 
the Ombudsman). 

(5) Ombudsmen require high visibility within the state. In a state aging unit, the 
Ombudsman may obscure because of the number of other activities performed by 
the agency. 

The Wisconsin Board on Aging and Long Term Care has derived great benefits 
and growth from the utilization of the model outlined, which separates the Long 
Term Care Ombudsman from the state aging unit, while still enjoying the benefits 
of a good working relationship with the state aging unit and area agencies on aging. 

Due to the existence of these conflicts of interest and role, serious consideration 
should be given to the revision of the Older Americans Act language which would 
require that the Long Term Care Ombudsman Program be contracted out, specifi- 
cally, from those state aging units which also license long term care facilities or any 
state agency unit under a department, which licenses, regulates, or reimburses long 
term care facilities. Further, the act should exclude agencies or boards responsible 
for licensing nursing home administrators, certificate of need agencies or any 
agency or board which has other regulatory responsibilities from administering the 
Long Term Care Ombudsman Program. 

III. EXISTENCE OR DEGREE OF TECHNICAL ASSISTANCE PROVIDED TO THE OMBUDSMAN 
PROGRAM BY THE ADMINISTRATION 

Ombudsmen need the following services from the Administration: 

(1) Collection and dissemination of information regarding long term care issues. 
This includes statistical data and educational materials on substantive issues. 

(2) Meetings of State Long Term Care Ombudsmen should be convened for train- 
ing purposes. 

(3) Evaluation of the Long Term Care Ombudsman Program should be conducted 
to determine compliance with the Older Americans Act provisions. 

The Administration has provided the Ombudsman Program little, in its ten year 
existence, toward meeting these board needs. 

Section 202 of the Older Americans Act provides the authority, for the Adminis- 
tration on Aging, to provide the services listed above. I respectfully submit the fol- 
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lowing recommendations, to incure the Administration on Aging begins to adequate- 
ly meet the Long Care Ombudsman Program needs: 

(1) The Administration on Aging should provide to the Long Term Care Ombuds- 
man Program a summary of the Ombudsman annual reports, on an annual basis. 
This summary would include: statistical data; laws which were passed in each state 
affecting long-term care; a list of all State Ombudsmen as well as a brief description 
of their organizational location; local program information; funding sources; and a 
list of major long term care concerns as identified by each state. If the Administra- 
tion on Aging finds it cannot perform this role, it should contract out this responsi- 
bility to another agency with knowledge of long term issues. 

(2) The Administration on Aging should be required to convene Ombudsmen 
yearly for training purposes. The Administration on Aging should elicit input from 
individual Ombudsman as well as organizations which represent them such as the 
National Association of State Long Term Care Ombudsman Programs and the Na- 
tional Citizens Coalition for Nursing Home Reform as to the focus and scope of the 
training. Further, the Administration on Aging should convene regional meetings 
twice yearly for Ombudsmen training. 

(3) The Administration on Aging should be required to perform a clearinghouse 
function to provide up-to-date, current information on substantive issues, such as 
Medicaid discrimination, DRGs, and nursing home reimbursement systems, and 
other issues which could be identified from the "Summary of Ombudsman Annual 
Reports". In the event this highly technical assistance cannot be provided by the 
Administration on Aging it should be contracted out to an agency with a demonstra- 
ble background and involvement in long term care issues. 

(4) The Administration on Aging should be required to provide a centralized staff 
person or persons to respond to questions from Ombudsmen and provide informa- 
tion, coordination, and training to the Administration on Aging/Regional staff per- 
sons. 

(5) The Administration on Aging should form an Ombudsmen task force which in 
addition to other duties, could aid in the development of an evaluation tool to accu- 
rately assess the compliance of the Long Term Care Ombudsman Program with the 
provisions in the Older Americans Act. Presently, these assessments tend to be pro- 
forma with little constructive change resulting from them. The National Association 
of State Long Term Care Ombudsman Programs and National Citizens Coalition for 
Nursing Home Reform should be consulted in the formation of this task force. 

6. Finally, the Administration on Aging must enforce all of the provisions of the 
Older Americans Act. 

iv. ombudsman's right to access the patient's records when investigating a 

COMPLAINT 

The Older Americans Act states "the state will give assurances which would es- 
tablish procedures for appropriate access by the Ombudsman to long term care fa- 
cilities and patient records." In Wisconsin, Ombudsmen with a signed release may 
review patients records. The release specifies: 

(1) The type of information to be released. 

(2) The agency, organization or individual who will receive the information. 

(3) The purpose of the release of information and; 

(4) The effective time frame and/or conditions for release. Either the resident or 
authorized person signs the release. 

Allowing for the release of information in this manner is appropriate access be- 
cause Ombudsmen are not regulators. Presumably in most states, if the Ombuds- 
man is denied access to records, a referral can be made to the state regulatory 
agency which would have the authority to do so. However, in Wisconsin the regula- 
tory agency does not have access to all patients' records due to Wisconsin's Confi- 
dentiality Statute, Section 146.82 (Attachment II, Wisconsin's Confidentiality Stat- 
ute, Section 146.82). Under the confidentiality statute, Wisconsin's regulatory 
agency is permitted to examine records of all patients in nursing homes for the pur- 
poses of facility licensure or certification. However, a private pay resident may deny 
access by the regulatory agency or another state or federal agency to his/her 
records, by annually submitting to the nursing home a signed, written request on a 
form provided by the Wisconsin Department of Health and Social Services. 

Wisconsin's statute is clearly in conflict with current Federal statutory and regu- 
latory language dealing with Health Care Financing Administration's (HCFA) 
access to patient's medical records. This was confirmed in a letter to Wisconsin's 
regulatory agency from Sharon Harris, Acting Director, Office of Survey and Certifi- 
cation, HCFA, Department of Health and Human Services, dated March 14, 1985. 
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(Attachment III, Health Care Financing Administration and Attachment IV, Wis- 
CO m!! n s Regulatory Agency's Inquiry to Health Care Financing Administration), 

The Administration although informed of the problems with this statute did not 
intervene. It instead referred the regulatory agency to another division wiihin the 
Administration. The Administration must enforce laws, rules and regulations. I 
have wondered if this violation had affected the Deficit Reduction Act would Wis- 
consin have already received a disallowance of funds. 

Not only is the statute illegal the Wisconsin statute may actually foster and pro- 
tect the practice of Medicaid discrimination, since no records can be reviewed (in 
some facilities every private pay resident «ias signed the denial of access form), Resi- 
ft? te r?? fam » ie8 may have waived their rights because of improper information. 
All of the complaints the Board on Aging and Long Term Care has received regard- 
ing Medicaid discrimination have been anonymous or confidential. Without a signed 
release neither the Board on Aging and Long Term Care nor the regulatory agency 
can review the records. 

Another problem with the statute is that it negates any assurance that private 
pay residents are being assessed at the appropriate level of care in Wisconsin, This 
is important because facility staffing ratios are determined by the number of resi- 
dents in the facility, as well as, the residents' level of care. 

The facility staff can determine the level of care for private pay residents, with 
skilled care being the highest level There are two issues here. Although unlikely, a 
resident could require skilled care and the facility could assess the person at a lower 
care level. The facility could therefore, be understaffed and the quality of care di- 
minished. A more likely scenario, however, is that the facility is assessing a lower 
care level resident as requiring skilled care. The resident is charged more money, 
depletes his savings but is not necessarily guaranteed better care. 

Neither the Ombudsman nor the regulatory agency can do anything about the 
above situation because they do not have access to the resident's records. 

V. SHOULD THERE BE FUTURE EXPANSION OF THE OMBUDSMAN PROGRAM 

The Ombudsman Program has been expanded officially to investigate the con- 
cerns of the institutionalized in board and care facilities. The vast majority of Om- 
budsmen were investigating the concerns of board and care residents prior to this 
expansion. However, Ombudsmen also receive inquiries/complaints regarding other 
long term care concerns not involving institutionalized persons such as home health 
care. The time and energy spent answering and sometimes investigating these unof- 
ficial duties can be enormous. As stated earlier expansion of the Ombudsman Pro- 
grain has been occurring informally; for years. Ombudsmen have been resistant and 
reluctant to have formalized expansion and for good reasons: 

(1) Ombudsman Programs are not presently being funded at levels adequate for 
conducting effective Ombudsman activities statewide. 

(2) The increase of duties may reduce effective Ombudsman activities for institu- 
tionalized persons, 

(3) An increase in duties does not necessarily provide more funding. No increase 
of funding was granted to Ombudsman Programs to investigate board and care fa- 
cilities. In Wisconsin s last legislative session, the Board on Aging and Long Term 

re W rS? pven the responsibility of monitoring the State's Community Options Pro- 
gram. The Community Options Program provides services (home health care, respite 
care, homemaking services) to persons who are in danger of being institutionalized 
without such intervention. The Board on Aging and Long Term Care was not given 
additional funds to carry out this new responsibility. 

Ombudsman Programs can currently recieve 1% or $20,000, whichever, is greater 
from funds allotted under Section 304(a) of the Older Americans Act. The section 
further states, the requirement of this clause shall not apply in any fiscal year in 
which a state spends from state or local resources an amount equal to the amount 
required to be spent by the clause". Although, the Wisconsin Board on Aging and 
Long Term Care receives more in other state allotted funds than the Older Ameri- 
cans ^uiremen^ the state aging unit does contribute 1% of the state's alloca- 
tion. This is due primarily to the state aging unit's recognition of the importance of 
the Ombudsman s role. (Wisconsin's state aging unit director is a former Ombuds- 
man). 

While Ombudsman Programs are willing to accept complaints on any long term 
care issue on an informal basis, it is reluctant to do so formally without the neces- 
sary resources. Ombudsman Programs have continued to receive 1% of the states 
allocation of Older Americans Act funds even with an expansion in duties to serve 
residents of board and care facilities. 
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1 offer the following recommendations for discussion when tiny expansion of the 
Ombudsman Program is considered: 

(1) Any Older Americans Act revisions which would expand the Ombudsman Pro- 
gram activities should include adequate funds to carry out the expansion. 

(2) The Older Americans Act should be revised to increase the allocation from 1% 
to 3% to reflect the Ombudsman Program's expansion to date and adequately meet 
the needs of institutionalized persons. 

(3) Also, the Older Americans Act revisions should require the 3% allocation be 
given to the Ombudsman Program regardless of other state or local contributions 
which are received by the Ombudsman Program. The state aging unit has a respon- 
sibility to older people regardless of their residence. 

(4) Finally, the Older Americans Act language should be revised in regards to the 
involvement of Area Agencies on Aging. The Older Americans Act currently states, 
"the Area Agencies on Aging must undertake activities in support of the Ombuds- 
man Program". The role of the Area Agencies on Aging needs to be precisely de- 
fined in regards to the Ombudsman Program. State Aging Units are required to 
spend a certain minimum amount for the operation of the Ombudsman Program. 
The Area Agencies on Aging should also be required to expend a portion ctf their 
Title III-B social services funds for the operation of the Ombudsman Program. 

I appreciate the opportunity to present my views and commend the committee for 
exploring the status of the Long Term Care Ombudsman Program. Please contact 
me if I car be of assistance as you continue your work in this area. 



Wisconsin Statutes Relating to the Board on Aging and Long-Term Care 

15.07 Boards. (1) Selection of Members, (a) If a department or independent agency 
is under the direction and supervision of a board, the members of the board, other 
than the members serving on the board because of holding another office or posi- 
tion, shall be nominated by the governor, and with the advice and consent of the 
senate appointed, to serve for terms prescribed by law. 

15.105 (10). Membership. Board on Aging and Long Term Care. There is created a 
board on aging and long term care, attached to the department of administration 
under s. 15.03. The board shall consist of 7 members appointed foi staggered 5-year 
terms. Members shall have demonstrated a continuing interest in the problems of 
providing long term care for the aged or disabled. At least 4 members shall be 
public members with no interest in or affiliation with any nursing home. 

16.009 Board on Aging and Long-Term Care. (1) The board on aging and long term 
care shall: 

(a) Appoint an executive director outside the classified service to serve at the 
pleasure of the board. Thv executive director shall supervise day-to-day implementa- 
tion of the board's functions and shall appoint staff outside the classified service to 
perform these functions. 

(b) Investigate complaints from any person concerning improper conditions or 
treatment of aged or disabled persons who receive long term care or concerning 
noncompliance with or improper administration of federal or state laws, rules or 
regulations related to long term care for the aged or disabled. 

(c) Serve as mediator or advocate to resolve any problem or dispute relating to 
long term care for the aged or disabled. 

(d) Promote public education, planning and voluntary acts to resolve problems 
and improve conditions involving long term care for the aged or disabled. 

(e) Monitor the development and implementation of federal, state and local laws, 
regulations, rules, ordinances and policies that relate to long term care facilities for 
the aged or disabled. 

(f) As a result of information received while investigating complaints and resolv- 
ing problems or disputes, publish material that assesses existing inadequacies in fed- 
eral and state laws, regulations and rules concerning long term care for the aged or 
disabled. The board shall initiate legislation as a means of correcting these inad- 
equacies. 

(g) Stimulate resident, client and provider participation in the development of pro- 
grams and procedures involving resident rights and facility responsibilities, by es- 
tablishing resident councils and by other means. 

(h) Conduct statewide hearings on issues of concern to aged or disabled persons 
who are receiving or who may receive long term care. 

(1) (em) Monitor, evaluate and make recommendations concerning long term care 
services received by clients of the long term support community options program 
under s. 46.27. 
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(1) (j* Provide information to consumers regarding insurance policies available to 
supplement federal medicare insurance coverage. 

(1) Report annually to the governor and the legislature, The report shall set forth 
the scope of the programs for providing long term care for the aged or disabled de- 
veloped in the state, findings regarding the state's activities in the field of long term 
care for the aged and disabled, recommendations for a more effective and efficient 
total program and the actions taken by the agencies of the state to carry out the 
board s recommendations. 

(2) The board on aging and long term care may contract with any State agency to 
carry out the board s activities. 

50.02 (4) Reports to the Board on Aging and Long-Term Care. The department 
shall submit at least one report quarterly to the board on aging and long term care 
regarding enforcement actions, consultation, staff training programs, new proce- 
dures and policies, complaint investigation and consumer participation in enforce- 
ment under this subchapter. The department shall submit at least one report annu- 
ally to the board on aging and long term care regarding implementation of rules 
under sub. (3) (d). 



146.82 Confidentiality of patient health care records. (1) Confidentiality. All pa- 
tient health care records shall remain confidential. Patient health care records may 
be released only to the persons designated in this section or to other persons with 
the informed consent of the patient or of a person authorized by the patient. 

(2) Access without informed consent, (a) Notwithstanding sub. (1), patient 
health Cf re records shall be released upon request without informed consent in the 
following circumstances: 

1. To health care facility staff committees, or accreditation or health care services 
review organizations for the purposes of conducting management audits, financial 
audits, program monitoring and evaluation, health care services reviews or accredi- 
tation. 

2. To the extent that performance of their duties requires access to the records, to 
a health care provider or any person acting under the supervision of a health care 
provider or to a person licensed under s. 146.35 or 146.50, including but not limited 
to medical staff members, employes or persons serving in training programs or par- 
ticipating in volunteer programs and affiliated with the health care provider, if: 

a. The person is rendering assistance to the patient: 
2£ e PST 800 k being consulted regarding tl e health of the patient; or 

°* V^e}^ or health of the patient appears to be in danger and the information 
contained in the patient health care records may aid the person in rendering assist- 
ance. 

3. To the extent that the records are needed for billing, collection or payment of 
claims. 

4. Under a lawful order of a court of record. 

5. In response to a written request by any federal or state government agency to 
perform a legally authorized function, including but not limited to management 
audits, financial audits, program monitoring and evaluation facility licensure or cer- 
tification or individual licensure or certification. The private pay patient may deny 
access granted under this subdivision by annually submitting to the health care pro- 
vider a signed, written request on a form provided by the department. The provider, 
if a hospital or nursing home, shall submit a copy of the signed form to the patient's 
physician. 

6. For purposes of research if the researcher is affiliated with the health care pro- 
vider and provides written assurances to the custodian of the patient health care 
records that the information will be used only for the purposes for which it is pro- 
vided to the researcher, the information will not be released to a person not con- 
nected with the study, and the final product of the research will not reveal informa- 
tion that may serve to identify the patient whose records are being released under 
this paragraph without the informed consent of the patient. The private pay patient 
may deny access granted under this subdivision by annually submitting to the 
health care provider a signed, written request on a form provided by the depart- 
ment. 

7. To a county agency designated under s. 46.90(2) or other investigating agency 
under s. 46 90 for purposes of s. 46.90 (4Xa) and (5). The health care provider may 
release information by initiating contact with the county agency without receiving a 
request for release of the information from the county agency. 



[Attachment II— Wisconsin's Confidentiality Statute) 
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(b) Unless authorized by a court of record, the recipient of any information under 
par. (a) shall keep the information confidential and may not disclose identifying in- 
formation about the patient whose patient health care records are released. 

History: 1979 c. 221; 1983 a. 398. 

(Attachment III— Letter from Henlth Care Financing Administration] 

Department of Health and Human Services, 

Health Care Financing Administration, 

Baltimore, MD, March U, 1985. 

Mr. Louis E. Remily, 

Deputy Director, Bureau of Quality Compliance, Wisconsin Department of Health 
and Social Services, Madison, Wl 
Dear Mr, Remily: This is in response to your recent letter reegarding the author- 
ity of State survey agencies to review the medical records of private pay patients in 
skilled nursing facilities (SNFsJ. 

Federal regulations implementing Section 1866 of the Social Security Act, "Agree- 
ments with Providers of Services," provide substantial support for the Health Care 
Financing Administration's (HCFA s) authority to review all patients and their 
records in determining compliance by providers with the conditions of participation 
for skilled nursing facilities. For example, the Patients' Rights standard of the SNF 
regulations, 42 CFR 405.1121(k), clearly states that patients' rights policies apply to 
"each patient admitted to the facility." Further, under the Medical Records condi- 
tion, 42 CFR 405.1132, facilities are required to "maintain clinical (medical) records 
on all patients in accordance with accepted professional standards and practices." 
With the exception of utilization review requirements, the entire conditions of par- 
ticipation are cast in terms of all patients, rather than being restricted solely to 
Federal beneficiaries. Termination procedures (42 CFR 489.53) then assert that 
HCFA may terminate a provider agreement if a facility fails to meet the appropri- 
ate conditions of participation or if a facility fails to treat Federal beneficiaries the 
same as all other persons seeking care. 

A number of other legitimate rationales can be advanced in support of the author- 
ity of HCFA, and on its behalf, the State agencies, to review the care and medical 
records of private pay patients. Agreements between providers and HCFA certify 
that the facility has demonstrated its ability to provide Medicare-approved services. 
It is the provider which is being approved, not just the beds of Federal beneficiaries. 
Thus, we often enter into agreements with providers having very few or no resident 
beneficiaries, based on survey samples consisting entirely of private pay patients. 
Without such surveys, providers could not quality for Medicare participation and es- 
tablish eligibility for reimbursement until a significant care record for Federal bene- 
ficiaries was established. Such a system would be inherently unfair to both provid- 
ers and beneficiaries. 

The area of reimbursement is another which exemplifies HCFA's need for access 
to both private pay and beneficiary records. Provider payment rates are established 
based on reasonable coats and customary charges for care and services. Determina- 
tion of such coats necessitates the review of private pay records to assure that costs 
incurred by beneficiaries are reasonable and customary. Referring to payment infor- 
mation, Section 1866(bX2XC) of the Social Security Act empowers HCFA to termi- 
nate a provider agreement if the provider refuses to permit "examination of its 
fiscal and other records by or on behalf of the Secretary as may be necessary to 
verify such information." 

Both the traditional nursing home survey process and the experimental Patient 
Care and Services (PaCS) survey system depend on surveyor access to records of all 
patients in a facility. Surveyors under both systems review a sample of patient 
records, rather than each patient record, but the sample is drawn from the total 
facility population without differentiation as to source of payment for care. The 
PaCS system then does not institute any change for survey agencies in terms of the 
available medical record base, and the same confidentiality and disclosure protec- 
tions continue to apply. 

The Wisconsin statute referenced in your letter is clearly in conflict with current 
Federal statutory and regulatory language dealing with HCFA's access to patient 
medical records. If you anticipate any potential conflicts concerning this issue, you 
may wish to contact the Department of Health and Human Services' Regional At- 
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fSp^to ?e?& at (312) 363 ~ 1640, We are forwardin * ^p' 68 of y° ur letter 

Sincerely yours, 

Sharon Harris, 
Acting Director, 
Office of Survey and Certification. 

[Attachment IV-LetUr of Inquiry to Health Core Financing Administration from Wisconsin'. Regulatory 

Agency] 

State of Wisconsin, 
Department of Health and Social Services, 

Madison, WI, February 26, 1985. 

Trish Sharp, 

° ffk MD. ^ Certifkation > Division of Data Program Analysis, Baltimore, 

Dear Ms Sharp: Attached is a copy of Section 146.82(2)5, Wis. Stats., relating to 

s'umm^'nf^ T°f g^T^ 2 th J^ 0 ^ and a of « Com mer(^ Clearing K 
summary of a U.S. District Court for New Hampshire ruling that survey aeencies 

£ams reVleW ' " SNF faci ' itieS CertifiS f0r Medicare or Melcafd pr^ 

JRJSVSPZ 11 t °. t ^ iB % d «- i8i ° n ' the Wisconsin Legislative Council, Special Com- 
Cha^o^ ni 0 l, < JL N • Ur8, K♦ g • H • 0me8 • £ Moen ' to™** and Committee 

r£°i 1^<£ ■ mU tS*%£ ln ° bta,nln 8 wntten confirmation that under the Patient 
SSL ?u Se mces (PaCS survev system, now being piloted in Wisconsin and other 

oJw™ 8 rn UrVey a * Bn .? eB revie ", al1 residents' records, regardless of source 

of payment for care, in the resident sampling part of the survey 

„„ d t°T vI ef>P ?K 8e w . ould „ be appreciated since the next meeting of the Committee 
? -i^S^u 0 ? ° , . N . ur8ln 8 Homes will be held on March 13, 1985 Senator Mwn has 
indicated that this issue will be considered at that time. «oen has 

Sincerely, 

Louis E. Remily, 
Deputy Director, 
Bureau of Quality Compliance. 

Mr. Wyden. Thank you both for excellent presentations. Dr. 
J? lemming, of course, in Oregon in the aging field, you were a 
household word when I was codirector of the Oregon Gray Pan- 
thers. We are still trying to follow-up on some of your good ideas. 
You might be aware that I've sponsored legislation to make it 
easier tor the private insurance companies to move into the long- 
term care field. I think we're going to be able to make that part of 
the Medicare package this year, and I know those are concepts that 
y0U v ^ ked about ( or 801116 time - We're just very honored to have 
you. Truly you are the father of this program, and your comments 
and insight are helpful for that reason and because of iust vour 
vast experience in the field. 

The first question that I have is do you think that the Reagan 
administration through the Administration on Aging has made a 
strong enough commitment to this program? For example, I think 
you were here when we talked with Mr. Suzuki. We haven't gotten 
reports from the States now for years, and Mr. Suzuki said it was 
because of some confusion in the reporting requirements. It seemed 
to me it the Administration on Aging had a truly strong commit- 
ment to something like this they could probably in a matter of a 
couple ot months straighten out some confusion in the reporting re- 
quirements, and make sure that we could get this kind of informa- 

Tk* in a P rom P t an d constructive fashion. 
, My first question to you is do you think the administration really 
is committed to this program? 

Mr. Flemming. I did listen to the testimony, and I agree with 
your conclusion, as far as the response to your question is con- 
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cerned, because it seems to me that if the Administration on Aging 
is going to exercise reflective leadership, it's imperative for the Ad- 
ministration on Aging to be up-to-date on what is going on in the 
various States, and in the various communities. And I appreciate 
that computers do raise — do create problems from time to time in 
connection with reporting systems, out nevertheless, I believe that 
it is possible to institute reporting systems that will provide an ad- 
ministrator with timely information as to what is going on in a 
particular area. 

And as Commissioner on Aging, I always felt that if I was to 
function effectively in connection with this program, or any other 
program, it was essential for me to have before me up-to-date infor- 
mation as to what was actually happening out in the field. 

And that may very well be asymptomatic of the approach on the 
part of the administration to this particular problem. I'm sure 
you're going to get additional evidence which will bear on that par- 
ticular question. 

As I indicated in my opening testimony, once you've assembled 
that evidence, I'd be very glad to take a look at it, and Fd be very 
glad to give the benefit of my conclusions and recommendations be- 
cause I don't think, looking at it from the standpoint of the Nation 
as a whole, that the country is going to benefit to the extent that it 
should from a program of this kind unless, as I indicated on my 
testimony, there is a strong Federal presence. 

And I feel that out of the grassroots there is support for a strong 
Federal presence in relation to a program of this kind, and I feel 
assured that the Congress would be responsive to recommendations 
from the executive branch designed to strengthen that presence. 

Mr. Wyden. Just one other question for you, Dr. Flemming. 

From the standpoint of training — you have been at this now for 
10 years as an advocate for this program— do you feel that we have 
done as much in the training field as you feel we should have in 
the last decade? 

Dr. Flemming. Again, listening to the testimony, and on the 
basis of some information, it's scattered information, but I've 
picked up, I believe that the Federal Government could have made, 
and should make, a more significant investment in that particular 
area. It will pay dividends. 

For example, the issue that my colleague has raised here on — of 
access to records, now, that's an issue that everyone confronts 
throughout the Nation. How do you approach that? How do you get 
at it in the light of State laws, and so on? And I can see established 
a very significant training session on that. 

It so happens that I've been serving on the board and chair for a 
number of years, legal counsel for the elderly here in the District 
of Columbia, and the Office on Aging here in the District of Colum- 
bia contracted with the legal counsel for the elderly for the om- 
budsman process. And I'm serving on the committee that's working 
with the people that are implementing that particular contract. 

The first question that comes up is the question of access to 
records, and it's a confused picture right here in the District of Co- 
lumbia. And immediately people begin reaching out for informa- 
tion as to how other States are handling it, and so on. And as far 
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as I could determine on the basis of the initial discussion, that in- 
formation is readily available anyhow. 
But, no, if the Federal Government would invest in that training 

ilJwil'SSLf* Vlden ? 8 m , ^ rmS 0f the service that the ombudsman 
°*# ,™ to render older persons throughout our Nation. 
Mr. Wyden. Dr. Flemming, thank you. Ms. Ellis, I'm not going to 
ask any questions of you right now, but your presentation I 
thought wau mst first rate. Particularly on this question of records, 
it is almost like peeling an onion. I mean, you get started in that 
area, and you find more and more to do. I've been involved in the 
records issue in a number of areas both in terms of privacy and the 
need, in some instances, for society to have disclosure. We're now 
tacing the problem of tampering with computerized records and 
problems of criminal wrongdoing. We try to wade through these 

fecords 18 C ° me UP a P ° Hcy wlth res P ect to access to 

Those of you who are on the front lines who are trying to run 
services for older people, you're going to have to give us a lot of 
counsel. I really appreciate your bringing the issue to our attention 
because the more we look at it frankly, the more problems we un- 
cover. A comprehensive policy is going to be very necessary. 

Let me recognize my colleague from Maine. 

Ms. Snowe Thank you, Mr. Chairman. I would like to thank 
both of you for appearing here today, and for your outstanding 
presentations. Dr. Flemming, it certainly is a privilege to have you 
8hare T wl 5 us your perspective given your vast experience 
in this area. I certainly appreciate the fact that you are willing to 
take the time to give us your thoughts on this program. 
♦ Jil° e y ° U are A the Jather of this program, how does the program 
today compare to they way in which you envisioned it when you 
first developed the Ombudsman Program? 

Dr. Flemming. I am very pleased with the way it's developed, 
and actually it includes things now that I didn't envision at that 
particular time. 

As I indicated to you in my opening testimony I simply saw out 
there a situation that I felt could be handled by, in effect, tapping 
the resource that is represented by volunteers, or willing to commit 
time s to working on specific cases, but I also recognize that you just 
wouldn t get that kind of a contribution unless there was staff sup- 
port, unless some person in the community was put in a position 

A Gr j t or could marshal those resources. 

And I felt that under our system of Government that the thing 
to do was to provide the State Offices on Aging with the opportuni- 
ty of providing leadership that would, in turn, produce that kind of 
a result at the community level. 

So that as I've watched it evolve, and as I listened to testimony 
from people who have worktfd with the program, I have been very 
pleased. As I travel over the country I do have the opportunity of 
talking with ombudsmen, but in the State of Maine I recognize 

SEfiSw ra n i dire u?u°^S S tete a * encv on came into 

the field really through the Ombudsman Program. 

Ms. Snowe. Trish Riley. 

Dr. Flemmino . That's right. And she certainly is an outstanding 
leader in the field of aging; did an outstanding job as an ombuds- 
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man, and is doing an outstanding job as the head of the Office on 
Aging. 

And as I have the privilege of becoming acquainted with those 
who are working in the field, I'm very, very much impressed with 
their commitment to the objective. So that I would have to say that 
I'm pleased with what is happening, even though I recognize that 
the — there are tremendous opportunities out there that are not 
being realized, and that could be realized if some of the things 
they ve been talking about earlier could happen. 

I agree that undoubtedly additional resources can and should be 
invested in the program, resources that sometimes would be repre- 
sented by additional training opportunities, sometimes by addition- 
al technical assistance, and so on. All of those things can and need 
to be done. But I think we're off to a good start. 

But I go back to my principal point, if we're going— if all parts of 
the country are going to benefit from this concept, then we are 
very, very dependent on vigorous Federal leadership because the 
fact we get great satisfaction out of the fact that a program in X 
State is going very, very well, but it seems to me that as a nation, 
although we get satisfaction out of that, we can't be satisfied with 
the situation if in Y State there's a very ineffective program. 

And if there is in Y State a very ineffective program, the Federal 
Government shares the responsibility for the fact. But it's an inef- 
fective program. And the Federtf Government shares the responsi- 
bility for the fact that older persons out there, institutionalized 
older persons out there, are not getting +he help and assistance 
that could come from an Ombudsman Pre tm. 

After all, I still feel that this is a United States of America, and 
that the Federal Government must be concerned about what is 
happening or isn't happening in an area like this in any part of 
our nation. 

Ms. Snowe. I thank you for your comments, Dr. Flemming. It is 
my impression that the program is inconsistently enforced, or that 
it's not enforced at all. Whatever happens, happens. We have some 
regulations; but there's a lot of discretion left to the States which is 
all well and good, up to the point that the program is not carried 
out effectively, and that's, of course, when the Federal Government 
should step in. We should provide some funds. 

Dr. Flemming. It seems to me the Federal Government does 
have a monitoring responsibility. I mean, after all, this is a Federal 
law now. This has been made a part of the Older Americans Act. 
And the Federal Government has a responsibility for seeing to it 
that it works. I mean, it doesn't do any good to put it into a law if 
somebody doesn't accept the responsibility for seeing to it that it is 
implemented. And implemented throughout the Nation. 

And as this committee explores, what the Federal Government is 
doing, or isn't doing, I hope that it will explore from that point of 
view; namely, that the law itself recognizes the acceptance of a re- 
sponsibility on the part of the Federal Government. The Congress 
has recognized that responsibility and obligation. 

Now, has the executive branch recognized that responsibility and 
obligation to the extent that it should? And under our system of 
Government unless the executive branch does, why, the— what the 



35 



legislative branch does doesn't carry the same— doesn't carry the 
meaning that it should carry. 
Ms. Snowe. Thank you, Dr. Flemming. 

Ms. Ellis, I noticed throughout your testimony that you've pro- 
vided numerous suggestions as to how the program could improve, 
particularly at the Federal level. «»Fruve, 

I gather that one of the problems is enforcement on the part of 

sition? miStrati ° n ' Fir8t ° f h ° W l0ng you been in P°- 
Ms. Ellis. Six years. 

Ms. Snowe. Six years. So your experience has been primarily 
with the Reagan administration. Perhaps 1 year under the Carter 
administration. 

Well, have you noticed any difference at the Federal level in 
terms ot implementing your responsibilities? 

Ms. Ellis. Well, your implementation at the Federal level was 
never as strong as it should have been. 

Mr. Suzuki mentioned having regional meetings. I've been with 
the program for 6 years and Region V is having its first regional 
Ombudsman meeting when he plans to come to Chicago. 

1 dont believe regional meetings are indicative of the type of 
clearinghouse function ombudsman require or need from the ad- 
ministration. I believe ombudsman require regional meetings as 
well as a clearinghouse function: holding regional meetings was the 
response from the administration regarding a clearinghouse ques- 
tion posed to them from the subcommittee. 

At one time a contract was given out by the administration to 
provide a clearinghouse function, and that did help. But presently, 
over the last 3 or 4 years, we have not had that kind of formalized 
information sharing, which is definitely needed. Ombudsman 
cannot constantly reinvent the wheel with the limited resources 
especially monetary resources, available to them. 

Ms. Snowe. So the technical assistance the Administration on 
Aging renders is not on a regular basis, if at all? 

Ms. Ellis. I think it's been since the legislative overview that 
we ve begun to have any type of movement from the AOA. Om- 

for ?S?i *? Q regl ° n V x £ av . e re< i u f? te d regional training, meetings 
for the last 3 years. I believe a November 1985 regional training 
meeting will be the first for region V ombudsman No; there hai 
not been consistent or ongoing technical assistance or training 
trom the Administration on Aging. 

turn?' SN0WE ' What kind of trainin g did you receive in your posi- 

Ms. Eixis. Actually Wisconsin's Ombudsman Program was one of 
the original pilot projects, so I was very fortunate when I came into 
the program. There was someone that could assist me. Other om- 
budsmen in our region and other regions were not so fortunate. 

,E W| " 8> other State ombudsmen and ask, "How can you help 
u I 7 I M iev ? durmg the 6 yeare that r ve been in this job I've 
helped to train at least five other State ombudsmen around the 
country. I do not believe my experience with other State ombuds- 
men is a unique one. 

Ms. Snowe. Thank you very much. 

Dr. Flemming. Mr. Chairman. 
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Mr. Wydin, I thank my colleague, Dr. Flemming. 

Dr. Flemming. Along the line of discussion we ve been having I 
did have the opportunity of looking at a report or an executive 
aummary of a report for the fiecal year 1981. Now, I don't know 
whether that'e the laat one, or whether there is one since then. I 
gathered from the testimony 

Mr. Wydbn. Well, fiscal year 1982, I think, was the last one, 
which means If they get it to us in December it will have been 
almost 8 years. 

Dr. Flimmino. OK. Well, let me just say this. I'm sure the fiscal 
1981 is available to the committee. And in the— I believe it's the 
introduction of that, there is a section on the impact of Federal re- 
quirements and support. And as I read that I had the feeling that 
in fiscal 1981, which is kind of a bridge fiscal year really, the Ad- 
ministration on Aging was headed in tne right direction. 

I could think of quite a number of other things that I would have 
added, but they talked about in the report— they talked about the 
fact that Older Americana Act regulations issued in March 1980 re- 
Quired area agencies on aging to carry out activities in support of 
the Ombudsman Program. Tne regulations also specified that the 
State agency must establish and operate a statewide Ombudsman 
Program. I mean, there was some reflection of Federal leadership 
here. Some people might argue about what was in the regulation, 
but nevertheless, there was an effort to exercise Federal leader- 
ship. 

These were followed with Ombudsman Program guidelines issued 
by the Administration on Aging in January 1981. I don't know 
whether there have been any since then, or not. which Stated that 
full State coverage should bo achieved by October 1982. That was 
setting up a standard of performance for people to achieve, and 
suggested the establishment of substate programs as an effective 
means of achieving statewide coverage. 

During this same period the Administration on Aging provided 
resources, training, and technical assistance for Ombudsman Pro- 
gram development through supplemental grants to the State to 
support ombudsman and legal service activity, contract for bire- 
rional resource and support centera, and funding for the National 
Citizens Coalition for Nursing Home Reform, which provided valu- 
able support to State end local ombudsmen. 

Now, you're going to receive testimony later on from the execu- 
tive director of the National Citizens Coalition for Nursing Home 
Reform. All I want to say is when they invested in that organiza- 
tion back in 1981 that was a good investment. I know that from 
experience on it. 

But my point is that there seems to be movement as far as the 
Federal Government is concerned. I think it might be interesting 
to check and find out, you know, whether— to what extent that 
movement continued; to what extent the Administration on Aging 
built on the steps that are outlined in that fiscal 1981 report. 

I'd also like to say this. That I personally appreciate, Mr. Chair- 
man, very, very much the leadership that you ve provided in the 
field of aging both in Oregon and here in the Congress, as I do the 
leadership of your colleague. And, of course, as you've indicated, I 
have a relationship with the State of Oregon, which I value very, 
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very highly, always welcome the opportunity of going back. And 
n °* re rec /r ntl y a member of my family has joined the faculty of 




„ - t ------ : - —J opportunity of being with both 

ot you, and I do appreciate— to me, the oversight function on the 
°f congressional committees is so important, and I know how 
difficult it is to work it in with all of the other things. 

But that function can mean everything in terms of really accom- 
plishing the objective of somehow or other getting the executive 
branch to implement the will and the intent of the Congress. And 
that s why I m delighted to participate in the process with you, and 
desires **** ?Y continue the P artici Pation if the committee so 

Mr. Wyden. Well, Dr. Flemming, let me state right now that we 
very much desire your continued participation. Your presentation 
was superb in every respect, and we're very appreciative. Ms. Ellis, 
as well, having been on the front lines for 6 years, you can really 
help us to see those aspects of the program that are most critical to 
good oversight. We thank you as well. I know we're going to call on 
both of you in the days ahead. 

? t '? r my P w ,n view, just personal, having sat here for an hour and 
a half and chaired this hearing, that there has been a significant 
dropping off in the commitment between 1981 and 1985. I think we 
need to figure out why and what we're going to do to turn the situ- 
ation around. Your counsel and your contributions are going to 
make it easier to do it. We thank you. 

Dr. Flemming. Thank you. 

Mr. Wyden. Our next panel, Jim Varpness, president of the Na- 
tional Association of State Long-Term-Care Ombudsman Program 
and Minnesota State Ombudsman; Julie Trocchio, director of the 
delivery of services, American Health Care Association; Elma 
Holder, executive director of the National Citizens Coalition for 
Nursing Home Reform; and Wilda Ferguson, commissioner, Virgin- 
ia Department on Aging, and first vice president of the National 
Association of the State Units on Aging. 

I want to welcome all of you. Let me say right at the outset that 
on this panel I m going to have to vigorously enforce the 5-minute 
limitation only because I fear we will begin to hear all the buzzers 
and gongs and things like that. 

So I will make a copy of your prepared remarks a part of the 
record. 1 know most of you have been here for a good portion of the 
morning, and if you could just highlight some of your principal con- 
cerns very briefly, then we can have some time for questions. 

Why don t we begin with you, Mr. Varpness. 

STATEMENT OF JIM VARPNESS, PRESIDENT, NATIONAL ASSOCIA- 
TION OF STATE LONG-TERM-CARE OMBUDSMAN PROGRAMS; 
AND MINNESOTA STATE OMBUDSMAN 

Mr. Varpness. Thank you, Mr. Chairman. Thank you for the in- 
vitation for our association to appear today before you to discuss 
the Ombudsman Program needs and concerns. I have some brief 
oral remarks, and I'll provide some additional written testimony. 
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First, the effectiveness of the Ombudsman Program, in part, is 
attributed to the knowledge and information possessed by individ- 
ual ombudsman themselves. The Older Americans Act recognizes 
this by requiring the State ombudsman to provide training to our 
local ombudsman and volunteers. Because training is a critical 
factor in assuring quality of ombudsman services, many of us have 
consistently requested training assistance through the Administra- 
tion on Aging but with limited success. 

Another key to providing nursing and boarding care home resi- 
dents with capable and competent ombudsman services is assuring 
that ombudsman keep informed about emerging long-term care 
issues and trends impacting on residents, and negative facility be- 
havioral patterns, and the State's actions in response to those pat- 
terns, including new laws and regulations. In addition, summary 
information on each State ombudsman activities, resources devel- 
oped, and special projects needs to be shared by all of us. Not only 
can we gain new insights and ideas through such information shar- 
ing, but by doing so we avoid duplicating each others work. 

To meet these goals, the Administration on Aging should develop 
with our association's input a national training program which in- 
cludes orientation for new ombudsman, and ongoing training sys- 
tems to address emerging problems identified through various 
State programs. In addition to training, a national clearinghouse 
function must be established through which we can share informa- 
tion and identify helpful resources. 

While the Older Americans Act requires ombudsman to serve 
the institutionalized recipients of long-term care, some States are 
expanding or considering expanding their programs to serve the 
noninstitutionalized. This certainly makes sense to a lot of us, espe- 
cially as we look at the demographics, and the growing number of 
elderly, utilizing alternative services with little or no protection or 
advocacy assistance. However, we also have some concerns. First, 
current Older Americans Act minimum funding requirements of 
the 1 percent, or $20,000, whichever is greater, is certainly insuffi- 
cient to support current program clientele who make up over 5 per- 
cent of the elderly population. Before we look at expanding Om- 
budsman Program duties, which we could support, a funding for- 
mula must be adopted to insure that each State's program, wheth- 
er in a State unit on aging, or freestanding, can operate an ade- 
quate statewide program with sufficient supportive staff, and re- 
sources, to do what is required. In doing so we will address the cur- 
rent inadequate funding levels of our programs and not further ex- 
acerbate them by taking on new duties. And finally, we need to ad- 
dress the level of funding which will be necessary for us to serve an 
expanded target group. 

Ombudsman have a responsibility under the Older Americans 
Act to monitor laws and regulations relating to long-term care fa- 
cilities, residents' rights and benefits, changes within the regula- 
tory framework, ana other areas impacting on the lives of resi- 
dents. Because of our experience we are excellent sources for iden- 
tifying problems and pointing out positive and negative trends 
within the system. The Older Americans Act recognizes this advo- 
cacy duty, and therefore, many of us believe that Circular A-122 
does not apply to Ombudsman Programs performing their responsi- 
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bihty under the law. It certainly should not, for Ombudsman Pro- 
grams will function merely as casework programs without the key 
element of using case experience to identify issues and advocate for 
systemic changes. 

Long-term care consumers alone simply lack the resources to 
constructively put forward the concerns and ideas, and effectively 
advance the public policy objectives. 

Ombudsman wrote letters to the Administration on Aging re- 
questing clarification of Circular A-122 and its application to Om- 
budsman Programs. Our inquiries were referred to OMB with no 
response in over a year. For some programs there has been a chill- 
ing effect, which has become an impediment to effective systemic 
advocacy and Ombudsman Program operation. 

Thank you, and I'll answer any questions. 

Mr. Wyden. Thank you very much. Ms. Trocchio, we're happy to 
have you here today. We'll make your prepared remarks part of 
the record, and if you could just highlight some of your concerns, 
we 11 have some time for questions. 

STATEMENT OF JULIE TROCCHIO, DIRECTOR, DELIVERY OF 
SERVICES, AMERICAN HEALTH CARE ASSOCIATION 

Ms. Trocchio. Yes, Mr. Chairman. Good morning. I am Julie 
Trocchio with the American Health Care Association, the Nation's 
largest nursing home association, representing nearly 9,000 nurs- 
ing homes and long-term care facilities. 

We are pleased that you've asked us to come here today to dis- 
cuss the Long-Term-Care Ombudsman Program, as it marks its 
10th anniversary. Our testimony will discuss the progress that has 
been made since the program's inception, the results of a survey 
we made 2 years ago, and our suggestions for improvement. 

It is not often that we find ourselves appearing before a commit- 
tee like this with the mission of extending our compliments and 
praise, but that is basically what we have come here to do. Om- 
budsmen fulfill a vital role in ending the isolation of the elderly. 
Many nursing home residents have no families or friends to draw 
upon for support and assistance. Our association supports and en- 
courages the assistance that ombudsmen give to nursing home pa- 
tients in the resolution of their problems. 

However, the first avenue of complaint resolution, we believe, 
rests with the nursing home administrator and his or her staff. We 
strongly feel that it is the nursing home staffs responsibility to be 
in close touch with the needs of the residents to hear and to re- 
spond to their problems or complaints they may have. 

Recently AHCA undertook a survey among our State affiliates 
on the State Ombudsman Programs. Several generalizations can be 
drawn from the survey results. 

First, there appears to be a correlation between low turnover in 
the State Ombudsman Program, and provider satisfaction. This 
suggests that program stability contributes to a successful program. 

Second, there is high provider satisfaction in States where om- 
budsmen had relevant backgrounds in health, aging, and social 
work. 
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Finally, there was more satisfaction in States which have gone 
beyond the Federal law by developing their own ombudsman legis- 
lation. This may be because State legislation clarified many open 
and some troublesome issues. 

We believe that three mcyor areas within the Ombudsman Pro- 
gram have improved over the past 10 years. First is the area of 
staff training. The 1984 amendments strengthen this component. 

Second, the training of volunteers has been promoted through 
AOA instructions. We hope that volunteer and staff training will 
continue to be upgraded. 

A third area which has been improved is the extension of the 
Ombudsman Program authority to cover all long-term care institu- 
tions, not just nursing homes. Those in boarding care facilities are 
equally deserving of time and attention. In fact, AHCA believes 
that identification of unlicensed board and care facilities is a 
proper function of the Ombudsman Program which could result in 
substantial improvement in the safety of many frail and disabled 
people. 

We have several suggestions for program expansion and improve- 
ment, As you are aware, there is virtually no Federal or State over- 
sight in the home health and community-based service area. This 
is, we feel, a potentially explosive situation which should be ad- 
dressed now before it is too late. 

We are seeing an increasing number of elderly patients being 
discharged early from hospitals as a result of DRG s. We suggest 
there is a need for an external entity such as the Ombudsman Pro- 
gram to be involved and available to advocate for patients dis- 
charged to their home, and needing noninstitutional services. Are 
the elderly people getting the services they need? Is the quality of 
the care sufficient? 

We also recommend there be a State level advisory body to each 
Ombudsman Program, and include provider representation. This 
would promote communication between providers and the Ombuds- 
man Program. 

In addition, we recommend that the Congress instruct the Ad- 
ministration on Aging to complete its manual of instructions for 
the Ombudsman Program, and other documents that give guidance 
on major issues not addressed in the legislation or implementing 
regulations. 

It is our sincere hope that the ombudsman and nursing homes 
can continue to work in mutual cooperation. The broad authority 
that the long-term care Ombudsman Program enjoys is an ideal 
basis for long-term care providers and ombudsmen to work togeth- 
er on issues affecting the elderly. This, we believe, is an objective 
worth pursuing. 

[The prepared statement of Ms. Trocchio follows:] 

Prepared Statement of Julie Trocchio, Director, Delivery of Services, 
American Health Care Association 

Mr. Chairman and Member of the Subcommittee, I am Julie Trocchio of the 
American Health Care Association, the nation's largest nursing home association, 
representing nearly 9,000 long term care facilities of all types and sponsorship. Col- 
lectively our members provide care to over 850,000 nursing home residents in a vari- 
ety of inpatient settings. 
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TWm « re Phased that yo u have asked us to come here today to discuss the Long 
?"^ re f Gasman Program (LTOOP) as it marks its tenth anniversary thi! 

??' to S im ™8 r W u 8CU r M the P r,) « reM ^at has been made since the pro- 
gram s inception, the results of a survey we made two years ago, and our sugges- 
tions for improvement. 88 

^T^T^' 88 a " ^ 8S0 P i . ati0n ' we appear before a Congressional Committee and 
present testimony criticizing some government spending cut or new regulation 

l^i^r 6 bee " 1MU ^ > " 'I?'" 1 much 1688 frequency that we find ourselves 
E'"8 before ? committee with a mission of extending our compliments and 
praise. That is basically what we have come here today to do 

T»rr an rL~ a ?> haVe i B ™ et ^ the 1975 J" 8888 * 6 of the legislation creating the Long 
I e r, Si Ombudsman Program under the Older Americans Act with suspicion 
fJiln TI"^ 8, " deed : t he ^eness and uncertainties associated with the legis- 
~™P£ l u '"Cementation may have fueled these concerns. The legislative and 
regulatory changes made over the intervening ten years, however, have served to 

eXTin . e nn P aT am and S ,a ?f.^ ^ tra , ck of " rv,n « a valuab 'e function for the 
hi? aIipa • 8 term care.facihties. Many of the improvements were recommended 
by AHCA in previous testimony and comments on regulations and it is indeed erati- 
tying to have meaningful input to a program that can benefit so many elderly citi- 

Ombudsmen can fulfill a vital role in ending the isolation of the elderly. Many of 
^i vl » al » ta no families or friends to draw upon for support and S- 
hu«L^ B re « han ^r <Ml,larter8 0f the u WOmen over e* 6 75 in nursing homes have no 
nThS™ £ em . ° r to a88ure , that their "eeds are being met. For some, the 
ombudsman may be the only outside visitor or resource they have to call upon if 
nSL ha ^ a problem. The ombudsman can serve as a vital link in cases such as 

feey roMheTmtlm n an P^anT"'* °" aM ° Ciati ° n 8UPPOrt8 
♦«^, a r Jn a ^ Clati0n, ^ H F A . 8u, l portB and encourages the assistance ombudsmen give 
^mSf 8 ^" 6 ^* 16 " 18 ln the ^solution °f their problems. The first avenue of 
o? her fl tef re ^L U ^' however, rests ^ the nur8in « home administrator and Ws 
°n Suli . y e fee' strongly that it is the nursing home staff's responsibility to be 
n^&i° UCh Wt u the "eeds of the residents and to elicit any problems or com* 
n P K y o r y ,5 aVe ' ' 18 a , wa 2? . 0f 400 ma "y idividuals' time for a simple com- 
hLve to £ ^S^Trt 0 ' in8ufficient line ns to pass through the hierarchy and 
n addressed by the ombudsman. Certainly it is always in the best interests 
of the nursing home staff to resolve every problem that it can 
a J»o e „l ? VJ 6 ombudsman in complaint resolution should properly be one of ad- 

natu^to°w y ™t P ^ bleM K i r lubl . e ? the facUit y level Md of a serious enough 
with^p f n nn,^ D th .e ombudsman's time. Obviously, as much responsibility lies 
™h„il«J 1$ ?™ th ^ombudsman for this model to work. There are too few 
ombudsman and too many elderly within and outside the walls of a long term care 

tfmeti^ h ™ 0, J ld ft"?'* "fcn^tly from the ombudsman's mterventfon fwthe r 
time to be spent with issues easily resolved. 

i»™ ftof i"^* 8 ?* I un i? ion . that ombudsman can perform is dealing with prob- 
chanuw n g ite Cfl ejecting just one patient. For example, if a state were to make 
two^fu Ite . level ofcare definition for skilled and intermediate care patients, 
tv The o™bC t ^/ ,f V, many eWerly barged or losing theirdiK 
hLuh in ~2?" *u at h * can lead to may cause severe stress and deterioration in 
nn' m «T? 8UCh f.f 1 " 8 ' th , e ombudsman can be much more effective than nurs- 
ing homes in successful^ resolving the problem because the problem goes beyond 
one nursing home f* affects °f ^e certified facilities in the state. y 
m f5r bell f v ^f that . any discussion of the ideal functioning of the ombudsman 
maT^ 7T Predjoated upon a good working relationship between the ombuT 
ma ?„tnv th ^ Ur8Ing home 8taff - ^ parties should assume the responsibility for a 
^.tl y J^f tl ^ a "f^ em J ent i and J for delineation of roles. Much more can be ac 
aZm nJ « W?fl» ""derstands where the other is coming from, rather thw 
a u h0 ! t, i e . "S? a dversanal posture. A former California state ombudsman 
to hZ -"±1 ^ Pt e nlber \^Mcffournol admitted that it is sometime dXul 
to have a good working relatio»M>ip with the provider when your job is perceived as 
one of only finding fault with the nursing home.' The author stresses. ™thTim- 

AllA n =„?S lbl l? 8 o an ' 8 . Ren ? :ti . on8 on Communicating with the Provider". William Benson 
American Health Core Association Journal, September 1985. Benson, 
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portance of building and maintaining effective communications with nursing home 
administrators and other long term care providers" aB the key to a successful rela- 
tionship and to avoid the image of an outsider whose role is primarily of nitpicking 
or interfering in the facility's business. 

Cooperation between a long term care provider and the ombudsman must be a 
two-way street. Just as providers must understand the statutory role of the ombuds- 
man, so too, must the ombudsman appreciate that there are perhaps 100 other pa- 
tients in the facility with equally important needs. The staff of the facility may feel 
that the ombudsman has no experience or understanding of the day to day oper- 
ations of the nursing home. Again mutual cooperation and communication can 
avoid these areas of potential conflict. 

SURVEY ON OMBUDSMAN PROGRAM 

In 1982, AHCA undertook a survey on the state ombudsman pro/jrams, with 27 of 
our 47 state affiliates responding. Although the survey was not intended to be scien- 
tifically valid, the information compiled is both interesting and useful. The materi- 
als submitted were classified as follows: 

(1) Characteristics of programs in states where the state afficiates rated the pro- 
gram positively; 

(2) Characteristics of programs in states where the state afficiates rated the pro- 
gram negatively; 

(3) Completeness, quality and approach of specific materials such as training ma- 
terials, procedural manuals and annual reports. 

In addition, representatives of four state affiliates that gave highly positive re- 
sponses and four with high negative responses were interviewed. Results of the 
survey are appended to this statement. 

While the data and situation relative to each state may well have changed over 
the intervening three years, several generalizations may be drawn from the survey: 

(1) There appears to be a high correlation between high turnover in a state's om- 
budsman program and provider dissatisfaction. 

(2) There was a high provider dissatisfaction in states where ombudsmen had no 
relevant background hi health, aging or social work. 

(3) There was high dissatisfaction in states operating only under federal law and 
regulations, apparently because of their lack of clarity and specificity. In those 
states which have gone beyond the federal law and their own ombudsman legisla- 
tion, provider satisfaction appeared higher because the state legislation clarified 
many "open" and troublesome issues. 

The most significant problems identified by the survey was the inadequacy of 
training for volunteers. Although we have done no follow-up survey since our origi- 
nal one in 1982, we would venture a guess that this is much less a problem today, 
the reason being of course, the passage of the 1984 amendments and the AoA tech- 
nical assistance to state prograris, resulting in development and delivery of training 
programs in many states. 

The importance of training for volunteers and staff had been singled out early on 
by AHCA as an area needing attention. In addition to addressing this problem, the 
1984 amendments called for the consideration of the views of pr -.Hers, older indi- 
viduals and area agencies on aging in the development and operation of each state 
ombudsman program. Both of these provisions, which MICA vigorously supports, 
are merely extensions of the principles we mentioned earlier: the .eed for meaning- 
ful communications between the parties involved and an understanding of the job 
each has to perform. We are particularly pleased by the number >f j state programs 
we have heard about in which providers and ombudsmen have participated in each 
others' training programs. 

A third area which has been improved and addressed in the 1981 amendments is 
the extension of the ombudsman program authority to cover all L «? term care in- 
stitutional providers, not just nursing homes. The jproblems encoux a red by the el- 
derly are not limited to the nursing home setting. Those in board and care facilities 
are equally deserving of time and attention. Within the broad category of board and 
care are many unlicensed facilities which have fewer personnel and visitors than 
other facilities which also care for their health and medical needs. An ' consequence 
the residents are more disenfranchised than they am in nursing \ s or licensed 
board and care facilities where they often hav access to a social orker, activities 
director and, often to their own resident counci s to resolve / problems they 
might have. In fact, AHCA believes that identification of iH«*. \ board and care 
facilities is a proper function of the ombudsman program v. .ch could result in sub- 
stantial improvements in the safety of many frail and disabled individuals. 

47 



43 

SUGGESTED PROGRAM IMPROVEMENTS 

Much has been written in the press over the past few months of the impact that 
^lTli? tal W methodology, DRGs, are having on the elderly Gen 
eral Accounting Office has been studying the issue as has a number of other "oups 

A recent study by the Southwest Long Term Care Gerontology Cente • la°X 
"ouicLe? ^nT.vtr. ^ f< 5 Und that pat i ent8 are Mm! dischar^d from hospitals 
o?aced on^ om « „„h; A maj °/ rt on of the burden " or these Patienta "being 
and com munity-based I services that are ill-equippeT to handle their 
care needs. There is virtually no quality assurance or federal oHrtate oversieht in 
the whole home health and community-based services area. This is, we fedl loten 
tially explosive situation which should be addressed now before it is too Eta 

Nursing homes have reported to us that they are bein^ Tked to admHoatienta 

ilnifif f m „-1i aCUtely i han r er before - ^ are finlbglhat tney mff hire 
hospital-trained nurses and conduct specialized training for their staffs to care fo? 
stt^rntaCt*' been.treated in hospitals. Asthe abSSe SffiS 
SmTdVn^^^^ reth,nkin « ° f the K ^ de,iverV 

We suggest that it also raises the need for an external entity such as the omhuds- 
fci™ 1 ^ ««>d available to advocate for the paUentfdtaharS to 
home and utilizing home and community-based services. oiscnargea to 

ba^SwZ™? i0 " m 0f the ombudsman program to home and community 
pasea services, we are not suggesting that the monies currently allocated to the nrn- 
gram are sufficient to fund such an extension. Congress would havetolL the merit 
n this issue and appropriate the necessary dollars. In vtew of the series natuTI of 
this problem, we would fully support this program expansion 

D^vpfonmon^f chan gM which we have advocated iVthe past include: 
would JS n^r^^^T 3 ' ^ *5 at '"dudes provider representation 
vfcorv mu», A^tZ ^ lnt ? de r el °P m fnt of programs and policies. Existing ad- 

tio^ef. P p=r?stt t SeTfi^toTeftil JSft 

the official record and be informed of the final outcome Slatem ent as part of 

A prohibition against unions, union related organizations or other organizations 
beTcfuded L 16 ° f 1**°™^ local ombudsman mnffiThouW 

defeated* IteteTaw! 0 " 8 °" confldentiali ty and access to medical records should be 
^nclusion of a requirement that complaints from providers be received and acted 

wWrh a il^.,^i tete uTfe d ? man P r °8Tam should be based in the state aging unit 
Ttn ^ <rovprnl^f Pro ^ blt ^u fr0m ^tracting major functions to any organizations or 
state government units with potential conflict of interest. 

struct t^ f^^nV"^ '^tive initiatives, we recommend that the Congress in- 
comolete ^™nL I ? U „ man ? ev "^P n, "> t Services in the Administration on Aging to 
^ P iv£ manual of instructions for the ombudsman program. It is important 
that gu.dance be provided on major issues not addressed in the legislation o?i™lZ 
menting regulations. While existing chapters of the manual hale addrS manv of 
° U I»pf T' domination of a competed documentTessentteJ addre88ed many of 

di™rn^ fl a i 80 *. r ^.°r nme l ,dS * that AoA 06 encouraged to expeditiously complete and 
aisseminate its self evaluation program for substate ombudsman proerams We bet 
■eve that these programs will assist ombudsmen in improving the^EvenesVtf 
their services to theWfit of the infirm elderly whom tbey sera e,teCtIvene8S of 

have enabK to^Pn^Cl 10 " and analysis of the program since its inception 
nave enapiea us to identify elements that are characteristic of successful state D ro- 
ticTk hlh y iv n n ,Ud -n£T?? deli " e ation of program purpose? pSures and^ 
tices, a highly qualified state ombudsman; a reasonable approach to senritive issues 

and^poS 3°?*** ^ aCCeS ? * faci,iti ^ ^""trained voluntaS 

fmpffntton! mea mngful provider involvement in program development and 

in „.!wM«i r sincere hone that ombudsmen and nursing homes can continue to work 

..IT?™ f^ 0 * 8 * 18 an lAe £t l n. 8818 for long term care providers and ombudsmen to 
work together on issues affecting whole segments of the elderly population Thfs w£ 
believe, is an objective worth pursuing. *—>nj ^uiauon. lnlSi we 

Three items are appended to this statement for inclusion in the official record: 
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(1) "An Ombudsman's Reflections on Communicating with the Provider", by Wil- 
liam Benson, September 1985, American Health Care Association Journal, 

(2) AHCA Statement on Long Term Care Ombudsman Program— January 1984, 

(3) Questionnaire on Long Term Care Ombudsman Program—Results of Survey 
sent to 47 AHCA State Affiliates, January 1983, 
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An Ombudsman's 
Reflections on 
Communicating with 
The Provider 



By William Benson 



Early in my tenure u i luie long 
term are omrjudsman, I met wilh 
the chief administrator of i mi a |i 
chain of nursing hornet to discuss his con- 
cerns ibout ind behavior toward the local 
ombudsman program that had his facatt* 
ties within its jurisdiction. He had de- 
manded that we remove the volunteer 
ombudsmen assigned to his facility and 
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bad attempted to restrict the ombuds* 
men's acoas to his facilities in general. 

The memory of that meeting remains 
quite vivid. He was blunt in his resistance 
Jo the program and candid in stating that 
bej*saw red" each time an ombudsman 
tried to reach him. It was this id minima- 
tor's view that ombudsmen represented 
nothing but problems; all they ever 
brought to his attention were complaints 
and criticisms about his facility, his em- 
ployees md indirectly, if not directly, 
about him. 

Although we had the statutory right of 
■can to his facility, it was clear that 
unless some meeting of minds or under- 
standing could be reached the program's 
interaction with him and his facilities 
would be hostile and difficult at best, mak- 
ing the successful resolution of residents' 
problems a time-consuming and stressful 
task. This candid exchange was one of 
my early lessons in the importance of 
building and maintaining effective com- 
munications wilh nursing home adminis- 
trators and other long term care pro- 
viders. 

Discussion about concepts or tech- 
niques contributing to effective commum'. 
cation requires understanding of the con- 



text in which a particular interaction U kei 
IJice. The context often depend* upon 
the relationship of the parties tu each 
other, such as communicstiun between 
ipouses, parent and child, employee and 
employer, labor and management, patient 
and doctor, and, for our purposes, be- 
tween parlies where conflict exists or the 
potential for conflict is high. This often 
characlerines the relationship between a 
nursing home provider and an om- 
judsman, 

Undemanding Eaeh Other's Rote 

Often the major impediment to effec* 
tive communication between ombudsmen 
and providers is a lack of knowledge or 
understanding t bout each others role. For 
"ample, ,hc ">'e of the ombudsman as a 
complaint investigator and resolver, and 
as an advocate for the long term care 
wcility resident, has not always been dear 
and, as a result, is not always accepted or 
appreciated. When the Long Term Care 
Ombudsman Program (LTCOP) began 
on a nati, il basis in 1975, after its dem- 
onstrate >hasc, it lacked a federal and 
state sta.wtory base. Federal guidelines 
and direction were minimal and programs 
varied, often considerably, from state to 
state and even from community to com- 
munity within r s^te. 

When I ■ v tint appointed state om. 
budsman in 1979, the substate or local 
programs within my jurisdiction ranged 
from very aggressive advocacy groups to 
friendly visitor programs with an obvious 
dislike for dealing with confictt. As pro- 
viders from different a\ its tn d states ex- 
changed stories, the inconsistencies and 
even contradictions in roles created under- 
standable confusion by alt parties as to 
the rote and functions of the LTCOP. 

The LTCOP was formally incorporated 
into federal law as part of the 1978 
amendments to the Older Americans Act, 
which required each state to establish and 
operate the ombudsman prognm in con* 
formance with federal requirement! The 
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new law provided a common national 
framework and statement of purposes and 
for the first time, a national definition and 
understanding of the ombudsman were 
possible. Yet, nearly seven years later, 
there continues to be misunderstanding 
about the LTCOP role and function. 

The more knowledgeable the ombuds- 
man is about the facility that is the sub- 
ject of the complaint investigation, the 
more prepared he or she is going to be to 
handle the problem effectively. Ombuds- 
men must have some understanding about 
the rules under which nursing homes 
operate— including the facility's corporate 
requirements, as well as federal and state 
requirements— if they hope to effectively 
rcpiesent the residents' interests. Similarly, 
the more the provider understands the pur- 
poses of and the rules governing the 
LTCOP, the more effectively he or she 
will communicate with the ombudsman. 

Successful ombudsman programs in- 
clude training and education of staff, 
volunteers and others about nursing 
homes and other aspects of long term 
care. Providers should similarly be edu- 
cated about the LTCOP. Seminars for 
staff or presentations to administrators 
and other avenues for clarifying roles will 
help to set the context for future inter- 
actions. 

What the Provider Can Do 

From my view as a former state om- 
budsman, the most significant barrier to 
effective communication with providers 
was a lack of understanding by the pro- 
vider of the statutory role of the LTCOP, 
particularly as it relates to complaint in- 
vestigation and resolution. Among the 
common complaints made by providers 
were: 

• "Why does the ombudsman always 
represent the interests of the resident, why 
doesn't he or she represent me?" 

• "Why does the ombudsman always 
come to me with complaints and prob- 
lems instead of talking about the good 
things we do?" 

• "Why is the ombudsman handling 
this matter; shouldn't the department of 
health investigate complaints?" 

• "Why is the ombudsman in my facil- 
ity on a regular basis; shouldn't ombuds- 
men come in only when they've actually 
received a complaint?" 

• "Why didn't the ombudsman bring 
the matter to my attention instead of going 



to the licensing and certification office?" 

These arc valid and important ques- 
tions and their answers lie within the 
statutory and conceptual framework of 
the program. The LTCOP is to investigate 
and resolve complaints made by or on 
behalf of older individuals who arc resi- 
dents of long term care facilities and this 
is the program's primary business. Since 
the enactment of the LTCOP provisions 
in the Older Americans Act, many states 
have enacted their own ombudsman sta- 
tutes, which build upon and further define 
the complaint investigation and resolution 
role of the program. 

Complaint handling, particularly when 
it is an official capacity, is not often con- 
ducive to a warm reception. By its nature, 
the ombudsman's function is based on 
problems, some of which arc extremely 
sensitive, difficult to resolve and, in some 
instances, involve a great deal of trauma 
and pain for the affected parties. It is 
therefore crucial that the complaint han- 
dling function be understood and ac- 
cepted as the responsibility of the 
ombudsman. 

The Ombudsman's Role 

Few ombudsmen would disagree that 
they do not emphasize the positive 
enough, that they focus mostly on com- 
plaints and problems— it is the nature of 
their day-to-day work. My perception as 
the state ombudsman was that we wanted 
to point out the positive as well, but the 
reality of our daily work significantly 
limited the capacity to do so. 

Nonetheless, ombudsmen do recognize 
the creative, sensitive and good work of 
providers. I have seen numerous examples 
of ombudsmen taking the time to write let- 
ters to the local media citing the particu- 
larly innovative and thoughtful practices of 
facility owners and administrators, taking 
part in special events honoring residents 
and including articles about positive ac- 
tions of providers in program publications. 

Confidentiality requirements often pro- 
hibit the ombudsman from discussing the 
complainant's problem with anyone out- 
side the ombudsman program, unless a 
formal consent is obtained. In addition, 
insofar as it is possible, ombudsmen arc 
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guided by the wishes n f ihe resident they 
represent. In Mime caw*, the ombudsmin 
may be convinced that the easiest ind 
most appropriate way iu solve i particu- 
lar problem may be | n immedmlely dis- 
cuss a with ihe facility administrator; bow- 
ever ihe resident must give the consent to 
do to Similarly, (be ombudsman cannot 
disclose the rrsidenls (or complainant's) 
identity to the licensing authorities with- 
out a written consent. 

Two unique features of (be LTCOP are 
Ihe broid range of complaints and issues 
it responds to and the focus upon the 
individual resident's rights md entitle- 
ments. By visiting facilities on a regular 
basis, ombudsmen become better ac- 
quainted with slaiT and residents, which 
creates an excellent opportunity for good 
communications. By frequent interaction 
with ombudsmen, residents are more 
likely to understand their role and confide 
their concerns to an independent party. In 
addition, the regular presence of an om- 
budsman may assist in identifying poten- 
usl problems before they become serious, 
as well as enable the ombudsman to bet- 



ter understand the day-to-day difficulties 
and realities of providers. 

Recognizing Operational Boundaries 

Communication between ombudsman 
and provider can be strengthened by rec- 
ognizing that ombudsmen respond to 
problems resulting from actions by a var- 
iety of parties, other than the provider, 
that adversely .fleet the "health, safety, 
welfare and rights'* of the resident. Exam, 
pies include adverse actions by licensing 
authorities, placement agencies, public 
guardians and pubHc entitlement agenda 
such is Medicaid 

This broad jurisdiction of the LTCOP. 
in contrast to licensing authorities which 
generally are limited to investigating com- 
plaints related to more specific regula- 
tions, provides an important basis for 
working with providers on many issues of 
mutual concern. 

In fact, providers may want to arrange 
a meeting with their ombudsman to iden- 
tify issues that have the potential for Joint 
actions or attention. Also, providers may 



find it useful to turn to the ombudsman 
for assistance in resolving problems faced 
by their residents. I recall a situation that 
involved a guardian who had not paid the 
nursing home bill for several months, was 
not sending funds for Ihe resident's per- 
sonal use and had not visited the resident. 
After futile attempts to contact the guard- 
ian, the administrator turned to the om- 
budsman staling that the facility was 
being forced to consider eviction of the 
resident, an action he did not want to 
take The local ombudsman wrote to the 
guardian, who was an attorney, stating 
that he was failing to discharge his duty 
and that this could lead to the ombuds- 
man nijng . complaint with the court of 
jurisdiction over the appointment of guard- 
ianship and. in this case, to the ethics 
committee of the state bar association. 
Payment from the guardian swiftly 
followed. 

Advene decisions affecting a resident's 
Medicaid eligibility or coverage are fre- 
quent causes for administrators filing com- 
puints with an ombudsman on behalf of 
a resident There u one note of caution to 
be heeded however: The administrator 
should guard against having it appear that 
the ombudsman is being asked to perform 
the facility's social service responsibilities. 

Both ombudsman and providers should 
seek to maintain a relationship based on 
understanding and respect for each other's 
commitment to do their jobs well within 
Ihe boundaries of their respective roles 
and responsibilities. Every interaction 
should be approached from the perspec- 
tive that it b only one of what may be 
many discussions about a particular mat- 
ter or future issues. 

It should be remembered that the advo- 
cacy role of the ombudsman does inher- 
ently iodude the potential for an adver- 
wrial relationship in some cases. If a con- 
flict cannot be resolved satisfactorily 
through negotiation from the resident's 
point of view (or the facility's or other 
parties to the dispute), then it may esca- 
late into another arena in the effort to 
seek successful resolution. 

Some complaints investigated by om- 
budsmen may require an automatic refer- 
ral to enforcement or other legal entities. 
While these types of complaints are in the 
minority, they are included in each 
LTCOp caseload. These considerations 
notwithstanding, respecting each other pro- 
fessionally should enable ombudsman and 
provider to maintain effective communi- 
cations. 

Ombudsmen md providers are best 
»erved by avoiding broad generalizations 
about each other's role and about the- 



sources of residents' problems I was 
pleased to read in the May 1985 issue of 
the American Hearth Care Association 
Journal a comment by AlK'A's Steven 
Press that providers "are not going to 
make progress m our relationship with 
consumer* if we emphasire only the issue 
of reimbursement; nor will we succeed if 
we duck the issues of access to and qual- 
ity of care " Too often, ombudsmen hear, 
as a response to issues they have raised 
with an administrator, "we can't realty do 
anything about this because the reim- 
bursement rate is too low." While current 
reimbursement rales in a particular state 
may impose real limitations, this cannot 
serve as an automatic reason for not 
being able to resolve significant issues 
which adversely affect residents. 

Mutual Senahivhy in Word and Deed 

Of course, effective communications 
are not enhanced when ombudsmen and 
other advocates make gratuitous remarks 
about nursing home profits or that nurs- 
ing homes should not exist. Similarly, 
good provider/ombudsman rotations are 
not helped when providers make simitar 
remarks about volunteers or advocates in 
general. I once shared the podium with a 
provider who said that nursing home ad- 
vocates "follow the grant money and 
when their sources of funding dry up, 
they II be gone." The audience was a 
urge group of administrators. 

Nursing home providers, ombudsmen 
•nd other consumer advocates are serious 
about their responsibilities and wish to be 
treated with professional respect and cour- 
tesy. It is easy for all of us to cloud our 
perceptions by our own sense of how 
others ought to behave; we expect others 
to realize how committed we are and 
how difficult «r job really fa, While com. 
plaints and criticisms are far easier to give 
than to receive, they are a necessary part 
of the checks and balances oecesury to 
pursuing the highest quality of care and 
full respect for the rights of residents, on 
whose behalf we are all working. 

Providers and ombudsmen alike must 
work within certain defined boundaries, 
hierarchies and bureaucracies and these 
captions greatly affect our abilities to 
meet the expectations of others. However 
these limitations can be overcome and 
conflicts resolved when respect and under- 
aunding for all participants are present. 
Good communication between providers 
and advocates may not be crucial to the 
resolution of all problems, but it certainly 
can make the process easier, both now 
and in the future. ■ 
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.AHCA Statement on 
Long Term Care 
Ombudsman Program 



Introduction 

The American Health Care Association 
(AHCA) Is a non-profit association 
representing nearly 8,000 licensed nursing 
homes and allied long term care facilities 
throughout the nation. AHCA recognizes 
the potential benefits of programs, such as 
the Long Term Care Ombudsman 
Program, that seek to enhance the well 
beinn of long term care facility residents, 
ar,d supports the concept of such 
jrograms. We believe that both Quality of 
ufe and Quality of Care must be 
emphasized and enhanced in the delivery 
of long term care. We also believe that 
programs that increase the involvement of 
the community in lives of older individuals 
in facilities and other settings, who might 
otherwise become friendless and become 
isolated, can provide an invaluable 
contribution toward improving the lives of 
such individuals. 

However, in observing the implemen- 
tation of the LTC Ombudsman Program 
over the past several years, AHCA has 
identified issues that we believe call for 
statutory changes or other clarification of 
Congressional intent. We addressed many 
of these issues in our comments on the 
implementing regulations emphasizing the 
need for clarification and more specific 
guidance in the regulations. Nevertheless, 
the final regulations closely follow 
statutory language, thus providing little 
clarification. AHCA believes that the 
changes in the statutory and regulatory 
framework that we recommend are 
necessary to make the program more 
effective, to avoid unnecessary problems 
and to fulfill original program objectives. 

We think it important to state that the 
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Admlnlsirsilon on Aging Program 
tml rucllon (AoA Pi -I t January 10, 
)•!)) indtiisllngchapteriofHsOuidanct 
Minual for Stttt Programs' address many 
of thtta issues In it stlltftctory minntr 
Howtvtr. ntllhtr of Ihtta documenls hlva 
the welghl of law. thty art mtrtty tdvliory 
In nalurt Wt therefore think It essential 
thtt cerlein mtjor niuti bt addressed by 
tht Conoress when it comldon reaulhorl- 
fslion of the pfogram Addltlonttly. whilo 
reeognliing tht beneflls of tvoldlng un- 
ore entry regulsllon, wt believe thtt 
regulations ihootd tddrtu tnd citrlfy 
ctMtin mutt thai mty not bt appro- 
priaitty tddrttltd by liglsltlion 

Wt wllf discuss our conctrnt tnd 
mtmbtr't tRptrltnctl with tht progrem in 
gtntrtl Itrmt tnd conctudt w>"> sptciflc 
rtcommtndttlont for Cong -mi ion* I 
action. 

Otntral Oltcutaion 

AHCA bttttvtt that tht tcopt of tht 
pr ogrtm should bt txpandtd to includt tit 
Mrvictt for otdtr tdultt. At homtcaroand 
olhtr community battd program! 
conn nut to grow, tht tttltttnct of tho long 
Itrm ctrt ombudimtn will btcomt 
Incrtttlngly Importtnt to tldtrly Indivl- 
dutli rtctlvlng thtit ttrvlcts Wt urgt 
thtt Congrtttcontldtr tuch txptnsions In 
t fiscally rttpontlblt mtnntr. btlng 
mindful of tht rtlttlonthlp bttwttn 
flntncltl rttourctt tnd pr ogrtm tcopt 
tnd tblttly to function effectively. 

Outllflcttlont of tht ttttt long ttrm ctrt 
ombudimtn art of ptrtlcultr conctrn. AoA 
(Sec E 5 ) htt tddrttttd thlt tttut Our 
mtmbtrt* txptrltncts' havt dtmonttrtttd 

'Throwfhovl lht« eotumonl. UlOtomonl* tuch M "AoA 
omohftMtO* Of AOA tUtOO * with toclton dUOonl «*H 
I* rtH—oftOOt lo tht 1M1 eroojom Inllurchon, M«nu»r 
roton M tBttttnf chapter* of Iho Outdone* Menu** 

*|0 OOvOIOtHnO. IhOM COmmonlc, AHCA oBtCtnfd 
utfo* mtHWS Oft OfOOHm tmpt«monUt.Ofl Uom m*ny of <U 
•ftilottot ttoto MftOOttiOni tomo Of Ihil into* »• 
ftt O fO h C Od m ltw« ootumonl, a tummiry appAfvtod 
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thtt a well qualiliod individual it ossimlial 
for progrtm success, individuals who have 
nol had adoquato experience tnd do not 
undorsltnd tht complexity of Issues 
involved have of Ion created moro probltmt 
thtn they hava toivtd 

Experience htt alio mown thtt 
involvrmonl of providers In til atptctt of 
program development tnd Implomontttlon 
i* nnothor Important factor In program 
uncross Wo bollovo that advlaory groupt 
that Inciudo provldora mould bo required 
to nnturt dialogue tbout major policy 
ittutl. 

In conttdtrlng othtr bttlc Ittutt. It It 
Important to rotlift thtt mtny of tht 
concept! tnd probltmt btlng dltcutttd 
htvt complex Inttrrtlttlonthlpt tnd 
cannot bt rttolvtd ttptrtttly. 

Ont bttlc Ittut It tht need for 
recognition of tht rlghtt of provider! tnd 
their rttpontlblllty to provide cart and 
proltctlon to thtlr rttldtntt. AoA (Sec 
O 6 b) hat recognized thlt; we ere 
convinced thtt undtrttandlng of thlt 
ittutl by tht Hate ombudimtn It t crltlctl 
oltmtnt, tiptcltlly In the area of complaint 
investigation tnd resolution. 

FacllHlee' rights Includt tht right toctrry 
on tht tcllvily, of providing cart without 
undue Interference or harrattmtnt ti wtll 
ai recognition of their due proceai rlghtt, 
tuch ti tht right not to bt unfairly accuitd 
of wrongdoing and tht right of tht 
"accuitd" to prtttnt Information on lit 
bthttf. Thttt mttttrt htvt not bttn 
adtqualtly tddrttltd In ftdtrtl law, 
regutationt or AoA documtntt. Provltlon 
should tlso bt mada for resolution of 
tegltlmett provldtr compltlnts about tht 
behavior of tptclflc ombudsman represen- 
tative!. 

Access It suet have thrtt mtjor 
components: acctss to tht facility, tcctss 
lo tht Individual resident and acctti to 
personal and medical records of resident!. 
Tht isiut of acceis to facilities raises 
questions of the purpose and time of the 
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viiit. nroos of iho facility opon to tho 
ombudsman roprosontotivo and pormittod 
activities Wo bolievo facility nccoss during 
normal business hours Is gonornlly 
sufficient and nccoss othor than during 
normal visiting hours should bo pormittod 
only under unusual circumstances, for 
which a standnrd should bo defined. 

When access to Individual rosldonts is 
considered, questions such as (1) whothor 
such access may only be In response to a 
specific complaint or when the ombuds- 
man representative has otherwise obtainnd 
the residents' name. (2) the mental and 
physical condition of tho resident and (3) 
the degree of privacy required are raisod. 

AHCA has developed a policy statement 
on access, which appears on page 12 It is 
recommended for Congressional consid- 
eration. In general, we believe that 
reasonable access by representatives of 
community organizations is beneficial to 
long term care facility residents. However 
we also believe that such access must 
necessarily be limited by and balanced 
with other considerations, such as the 
facility's responsibility to provide protec- 
tion to Ms residents, resides rights to 
privacy, the physical capacity of the facility 
and the schedule of facility and resident 
activities. 

Access to personal and medical records 
raises questions of confidentiality, the 
qualifications of those reviewing the 
records, residents' rights of privacy 
conflicts with state law and the burden on 
the facility. While we believe that resident 
(or guardian) permission for access to 
specific records should be required and 
that general access to records should be 
permitted only by obtaining a court order 
by referral to the state licensing agency or 
by individuals with medical training, we 
believe that state law should control this 
issue. 

Use of contractors (Sec. C) and 
development of substate (local) units. 
Including citizens organizations (Sec. F) 



op'rfurrnomhudsrnar.p.oornmfunchons 
n .(jb sonous queshons Wh.ln AoA 
orb.ds because of potential conflicts of 
Interest, use of orgnni,ation 5 or n fl oncios 
r( s s,n, ° "cons.ng or C( » t|( , 8 
agencies or Organizations in nny wnv 
nssoc.atod with long torm caro ( ac „; t(eg * 
docs not recognize that corlnin advocacy 

h nvo 1 ' rnnn !° d °!^ 7nUoni might also 
hnvo conflicts of Inlorost that would 
prevent their "vigorous and impartial*' 
(emphasis ndded) ImplomwiatiTS ma 
nnX m H (S ? C A,< Ch <"«ctohstics and 
Pnrmrtlod functions of "community 

sS'h^ 3 '' ° nd con, ^ctors should be 
roTafed n ,h ° ^ of advoca ^ or ""l°n° 
con lirt °/? a 1 n ! za,lon8 hav,no ■ definite 
conflict of interest can thus be oivon 
reasonable limitations, by prohibit! no 

Edition by ,he ' e B'oJE In 9 

addition to basing the ombudsman 
H m ' n ,h f ^ato aging unit, the* 
should be clear prohibition against 
contracting major functions to organiza- 
tions or state government units with 
potential conflicts of interest 

Our survey Indicated that volunteers 
qualifications, roles, required training and 
supervision are additional major factors in 
program 3 ucess. AoA. manual addresses 
those issues appropriately and thoroughly 
However the qualifications and role of 

bo^ 

m ,h . corn P |a,nl system, described 

In detail by AoA (Sec. G). to be 
conceptually reasonable. However lm- 

D P ob| e e n nI a,i ? n °' thiS ««*y hSE. ed 
prob ems in several states. One maior 

mSSn! ha8 , been ,he ,ai ' ure 10 ProvTde ■ 
nZJ £ lsm , ,0r res Ponse by the person 
(Individual, facility, organization or 
agency) whose action has been the cause 
of a complaint. It would seem that such a 
provision should be added; In addition to 
K" n B "? e due P^cess rights of those 
Involved, it would assure adequate 
investigation of the complaint. One sta e 
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alfiliato reports thnt providors nro not 
informed of complaints nor given 
opportunity to rospond, thoy havo boon 
told that protection of complainant 
confidentiality requires this Wo disagroo. 
In gonoral, wo do not bollovo that 
complaints can bo adequately investigated 
or resolved unless the providor i*. nforrnod 
and involvod. The "Complaint Manage 
rncnt Issues" chaptor of the AoA Manual 
supports our viewpoint, in addition to 
discussing thoso situations In which 
confidentiality considerations do not 
permit provider Involvoment. We also 
boliovo that providors should receive some 
documentation of complaint rosolution. 

Othor probloms regarding tho complaint 
systom havo boon roportod by some state 
affiliates. Some ombudsman programs do 
not act upon complaints submittod by 
facility ropresentatives about other 
organizations or agencies or do not act 
upon complaints that are not abouf long 
term care facilitios. AoA has cloarly stated 
that facility staff may make complaints 
(Sec. D.2) and that acts of . government 
or quasi-governmental agoncy, which may 
affect in an advorso way the health, health- 
related, financial, social and other services 
provided . . ." are Included. Ombudsman 
programs should specifically bo required 
to accept complaints lodged by providers 
on behalf of their clients and resldonts. 
AHCA believes that cooperative efforts of 
LTC ombudsman and providers are the 
most desirable mechanism for assisting 
elderly recipients of LTC services in 
resolution of their problems. Because 
states were permitted to develop programs 
incrementally, limiting the kinds of 
complaints to be acted upon in the early 
stages of development of an ombudsman 
program may have been justified; a fully 
developed program should not have such 
limitations. 

Complaint resolution Involves "translating 
the results of the Investigator into 
beneficial action on behalf of the 

6 



complainant/resident" (Soc. Q 5). AoA 
idontifiod six moans of problom rosolution, 
ranging from porsuasion to encouraging 
legal action. It indlcatod that all roasonablo 
avonuos of complaint rosolution should be 
oxhaustod. whilo rocognlzing that somo 
complaints cannot be rosolved to tho 
satisfaction of Iho complainant. Follow-up 
and monitoring activities, as appropriate, 
are also idontifiod as part of tho complaint 
^solution procoss. Our state afflllatos 
mdicato that the oxtont to which tho 
ombudsman program rofers complaints 
and their resolution and follow-up to other 
appropriate state agencios is also a factor 
in the success of the program. For 
example, patient care issues rotated 
directly to state licensure requirements aro 
often bost resolved by that agency. AoA 
(Sec. G.6.e.) strongly recommends such 
referrals. 

Establishment of a uniform reporting 
system that includes collection and 
analysis of data, with reports submitted to 
the Commissioner of AoA, the state 
licensure agency and other appropriate 
public agencies, is another requirement 
that has presented problems. To a great 
extent, these problems are related to the 
way in which data has been presented, 
particularly categorization of types of 
complaints, verification of complaints and 
evaluation of the satlsfactorlness of 
complaint resolution. Categorization of 
type of complaint raises problems if the 
seriousness of the complaint, as well as 
the subject matter is not indicated. For 
example, lack of sufficient amounts of 
nutritional food and absence of an 
individual's favorite foods fit Into the same 
subject matter category but are not equally 
serious in nature. 

If, in the case of a complaint about lack of 
favorite food, Investigation revealed that 
the patient's medical regime did not permit 
use of the food and that after repeated 
explanations, the patient refused to accept 
this dietary limitation, the complaint would 
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probably be classified as a verified 
complaint with unsatisfactory resolution 
Without further explanation or sub- 
categorization, such Information could be 
interpreted to reflect negatively on the long 
term care facility. AoA provided general 
guidelines for both the reporting system 
(Sec. I) and the Ombudsman's Annual 
Report (Sec. J), The Manual addresses 
these concerns in greater detail. 

We are aware that, In many cases, the 
lack of sufficient qualified staff within the 
state rgency has been the primary cause of 
reporting problems. However the possibili- 
ty of Information being presented so as to 
justify the existence of the ombudsman 
program and show the need for additional 
or continued state financial resources for 
the program is a factor that cannot be 
ignored. 

Another major group of substantive 
issues is related to the use of volunteers 
and citizen organizations. While the law 
mandates both their participation in the 
program and the training of volunteers, it 
gives no indication as to the permissible 
scope of activity, volunteer qualifications 
or levels of training required. AoA appears 
to expect most volunteer activity to take 
place at the substate organizational level 
(Sec. F. 2-4). Training requirements, 
covered In one paragraph (Sec. I), indicate 
that persons with complaint investigation 
and resolution responsibilities must 
receive training ■'. . . m the amount and 
frequency necessary . . ,". Training in 
access to records and confidentiality 
issues Is specified (Sec. G.S.d.v). In 
reviewing training materials developed by 
state ombudsman programs, as well as 
AoA's information on training, we have 
identified several satisfactory programs. 
They Include Information about relevant 
state and federal laws, financial issues, the 
aging process, the long term health care 
system and available resources, as well as 
giving extensive training in effective and 
impartial complaint investigation and 
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resolution techniques. Again, the Manual 
addresses those issues in some detail 
including subjects such as reimbursing 
volunteers for expenses and screening, as 
well as specific training recommendations. 

We also believe that community 
educalion and visitation programs in 
facilities, as developed by many state 
ombudsman programs, have great value 
and should be given more emphasis by all 
programs. 

Specific Recommendations 

Bero A r ? ™»klng specific recommenda- 
tions, AHCA would like to go on record as 
recognizing the value and professionalism 
of AoA s guidance materials. We believe 
AoA should be allocated sufficient 
resources to complete the Manual in a 
timely manner, while maintaining the 
quality of existing chapters, so as to 
provide continued guidance to state 
programs. We deplore the fact that federal 
budgetary considerations have resulted in 
a decrease In the number of staff persons 
as well as the resources available to them] 
or performance of these important 
functions. 

The first recommendation is that 
Congress address key issues in the 
statutory language. We suggest that the 
following items, discussed in detail above, 
be included In legislation: 

Expansion of the program to include 
all services for older adults. 
Development of a state-level advisory 
body that includes provider represen- 
tation. Existing advisory groups 
dealing with aging issues (such as a 
State Commission on Aging) should 
be permitted to provide this function. 
Protection of provider due process 
rights In the complaint resolution 
process. At a minimum, providers 
should be able to file a statement as 
part of the official record and should 
be informed of the final outcome. 
Prohibition against unions, union 
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related organizations or other 
organizations having a definite 
conflict of Interest performing local 
ombudsman functions. 

• Delegation of authority on confiden- 
tiality of and access to medical 
records questions to state law. 

• Requirement that complaints from 
providers be received and acted 
upon. 

• Requirement that state ombudsman 
program be based In state aging unit 
and not contract major functions to 
organizations or state government 
units with potential conflict of 
Interest. 

The second recommendation Is that the 
Congress Instruct AoA, Office of Human 
Development Services, to develop regula- 
tions that are sufficiently detailed so as to 
give guidance on major Issues not 
addressed In the legislation. We suggest 
that the following Items should be included 
In regulations: 

• Minimum qualifications for the state 
ombudsman. 

• Limitation on access to facility by 
volunteers to a reasonable (to be 
defined) standard. 

• Minimum standards for volunteer 
training. 

• Encouragement, without anyprohlbl- 
tlons, that the expertise of other state 
agencies, such as the state licensure 
agency, especially In complaint 

. resolution and education, be utilized. 

• Requirement that confidentiality 
constraints (to be defined) apply to all 
aspects of unresolved complaints. 

In summary, our observation and 
analysis of the program since Its inception 
have enabled us to identify elements that 
are characteristic of successful state 
programs. They include precise delinea- 
tion of program purpose, procedures and 
practices; a highly qualified state 
ombudsman: a reasonable approach to 
sensitive issues such as privacy of medical 

10 



records and access to facilities; well 
trained volunteers and opportunity for 
meaningful provider Involvement In 
program development and Implemen- 
tation. 

Because AHCA believes that the Long 
Term Care Ombudsman Program has the 
potential to benefit older Individuals 
| receiving a variety of services, Including 
' services In long term care facilities, we 
t strongly recommend that Congress take 
| necesary action to ensure the effective- 
ness, objectivity and professionalism that 
| are necessary for the program to achieve 
this potential. 

Note: Much of the information upon which 
this document Is based was obtained by 
surveying AHCA's state affiliates. Informa- 
tion about the survey content, process, 
analysis and follow up Is available from 
AHCA upon request. 
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Public Access to Patients 
in Long Term Care 
Facilities 



This position statement outlines A HC A 's 
views on public access to patients in long 
term care facilities. This document was 
approved by the AHCA Executive Board 
and ratified by the Governing Council. 
,>I A m ° rlc * n Health Care Association is 
tne nation s largest federation of nursing 
homes and allied long term health care 
facilities. Its 8,000 facility members care for 
more than 650,000 residents. 

The paper is intended to raise issues for 
consideration, as welt as guidance, for 
member facilities as they develop their own 
policies in the areas of access. Balancing 
the need for privacy and freedom of 
communication for individual residents 
and facility responsibilities to alt residents 
within the facility is the focus of the paper. 
Specific policy guidelines are presented 
for consideration by Individual facilities. 

Public Access to Patients In 
Long Term Care Facilities 

/ A L h r?A? m ® r,can Hoa,th Care Association 
(AnOA) has developed the following 
position for consideration by long term 
care facilities. As a non-profit association 
whose membership serves over 650,000 
P® r ?° A n8 t ,n 8.000 facilities In 48 states, 
AHCA is vitally concerned with the well 
being of all nursing home patients. This 
concern extends not only to the physical 
needs of patients, but- equally to those 
mental or social needs which have a direct 
bearing on their physical progress and 
prognosis. 

AHCA believes that the patient's total 
mental and social needs are beyond the 
capacity of any individual facility to meet In 
their entirety and that a life, free of a feeling 
of isolation and loneliness, requires 
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Interaction with and support from the 
community outside the facility. The 
community consists not only of family and 
friends, but for persons or groups whose 
desire is to serve the "whole patient" for the 
benefit of the patient. 

Based upon this belief, AHCA recom- 
mends that long term care facilities 
develop and Implement access policy 
guidelines which can be used to encourage 
as much Interaction with the community as 
possible. 

Such a policy must ensure, at the same 
time, that the facility can properly 
discharge Its responsibilities to the patient 
including protecting the patient from 
unwanted Intrusion Into his privacy or 
possible abuse by individuals or groups 
who may wish to use the patients' needs to 
further their own end. AHCA encourages 
that such policy guidelines be In a written 
form which is suitable for distribution to 
patients, their families, community 
organizations, and other persons or g roups 
who may desire to visit the facility and 
whose visitation may benefit the patient. 

Rights of Patients 

AHCA believes that patients In long term 
care facilities have the right to private and 
unrestricted communication with family, 
friends, and other persons with whom the 
patient wishes to speak, absent document- 
ed medical direction to the contrary. 
Implicit In this Is the patient's right to voice 
grievances and recommend changes in 
policy and services to the facility residents 
council and/or grievance committee as 
well as to persons outside the facility, free 
from restraint or interference by facility 
staff or personnel. 

Co-equal with the right of private and 
unrestricted communication is the 
patient's right of privacy. AHCA does not 
believe that Individuals or groups should 
be permitted access to an Individual 
patient, in the patient's room, without prior 
permission of that patient. To permit 
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visitors to wander through the halls ot a 
facility, entering patients' rooms at will and 
without permission, is to deny their right to 
treatment with dignity and individuality. 

Much of the daily care of patients in- 
volves physical therapy, medical examin- 
ations and treatment, and assistance 
in performing personal functions. At 
such times, the appearance at the patient's 
door of unexpected and unknown visitors 
is frequently unsettling and may represent 
to the patient a clear invasion of his privacy. 
Absent the patient's consent, persons not 
directly involved In the patient's care and 
treatment should not be allowed to enter or 
rema n in the patient's room. 

To balance the patient's right to private 
communication with his right to privacy, 
AH'JA suggests the following policy 
guidelines for consideration by individual 
facilities: 

Scheduling Guidelines 

Visitors who are unknown to patients 
should schedule visits at least one day in 
advance. By prior scheduling, visitors can 
insure that no conflicts will arise with other 
scheduled activities, and the facility can 
inform patients in advance of visitors to the 
common areas who will be available to 
discuss topics of interest to patients. 

AHCA suggests that visitors inform the 
lacility in advance of the size of the visiting 
group. In this way, the facility can arrange 
for the availability of common areas if 
desired by the visitors. AM visits should be 
scheduled within the facility's customary 
visiting hours. 

Visitation Guidelines 

All visitors entering a facility should 
promptly notify authorized facility 
personnel of their presence. Upon the 
request of the facility, visitors should pro- 
duce appropriate identification. For rep- 
resentatives of community and other or- 
ganizations, the wearing of name tags 
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throughout tho visit may provo i soful to 
patient and facility aliko 

Visitors not present at the request ot a 
specific patient should be permitted access 
to tho common areas ol tho lacility. and 
may bo accompanied by staff personnel to 
and from these common areas Visits to a 
patient's room arc appropriate only when 
| tho patient has consented to tho visitation, 
tn the event that a patient's physician has 
advised against visitation, as documented 
in the medical record, then visitors should 
be so informed and should not be 
permitted tocommunicate with that patient 
while in the lacility. 

All discussions with patients in the 
facility's common area should bo private 
and unrestricted. Absent the specilic 
request of a patient, lacility porsonnei 
should not remain prosont during 
individual discussions, nor otherwise 
interfere with or intrude upon such 
communications. 

Individuals or groups desiring to visit 
with a patient should be permitted to do so 
only with the permission ol that patient. 
The appropriate staff member should 
notify the patient of tho visitor's presence 
and if the visitor is not known to the patient 
the subject matter which the visitor wishes 
to discuss with the patient. If the patient 
consents to the visit, the visitor should be 
shown to the patient's room by the staff 
member. Although facility personnel may 
then accompany visitors on theirdeparture 
from the patient's room, they should not 
remain present during the visit unless so 
requested by tho patient. 

All visitors to long term care facilities are 
responsible for conducting themselves in a 
courteous and respectful manner. No one 
visit, for example, should be prolonged so 
that ft tires the patient or disturbs or tires 
his roommate. The patient retains the 
absolute right to terminate the visit at any 
time and for any reason, and his right 
should be respected. 

In the interest of ensuring that staff may 
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perform their normal duties and functions 
without interruption, visitors should not 
request staff assistance or make demands 
on staff time unless absolutely necessary. 
Suggestions regarding the facility's 
operation, care of patients, and similar 
matters should be brought to the attention 
of the facility administrator. Visitors should 
depart promptly at the end of visiting 
hours, so that patient care routines may be 
observed. 

Facilities are responsible for safeguard- 
ing the privacy, security, and safety of their 
patients with regard to visitation. The 
facility should respect the rights of patients 
who do not wish to receive visitors. During 
visits, patients should not be subject to 
photographing, filming, videotaping or 
audiotaping unless they have consented to 
these activities. In addition, the facility may 
not release or discuss information in a 
patient's medical record unless it has first 
obtained proper, written consent as 
required by laws. 

Because of the facility's responsibility to 
its patients, the Administrator may refuse 
access to any person if he has reason to 
believe that a visit by this person would be 
injurious to the health, safety or security of 
patients. However, such a refusal must be 
properly documented. In addition, he 
should refuse access to persons seeking 
entrance for commercial purposes. 

Long term care facilities have an 
important responsibility to enrure that a 
patient's right to privacy and his right to 
private communication are respected. 
AHCA believes that the foregoing 
guidelines achieve a needed balance 
"between these rights, and urges its 
facilities to incorporate these suggestions 
into written visitation policies. 
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Amerloan Health Car* iaaocietion 

Questionnaire 
Lobs Term Car* Oabud—n Program 
Stat* Ixpl«Mctatloa 

January, 1983 



SUt 1 1 2T Bmbomm 

Instructions: Please answer the following questions about your state's implemeo- 
tatlon of the federally manda'.ed lone-tern oare ombudsman program. Xn nost 
cases , •yea," "no," or other on* word answers are sufficient. Bowerer, please 
feel free to add additional Information you bellere is important. Additionally, 
pleas* send the doouaents identified in question 14 only if you bellere they 
illustrate important points or unusual characteristics (desirable or undesirable) 
of the ombudsman program In your state. 

1 . Bow long baa the long term oar* ombudsman program been operating in your 
state? Haat — 7 rmmrn (response to federal mandate) 

2. Bow many individuala hare held the office of state LTC ombudsman during 
that time? from 1-5 » Thara aflBmaXa to bm g ir^ 1,Hfl ° brntkmrnn Mrii fcurJggflC 
tad ww<<1 "' *1ffi— *lnfir» ,<o ' 1 - 

3. Does the current state ombudsman hare a background In (a) health 3cd 
(b) «ging >nd (0) social urn li Hi if III— III Ml other (describe) _5flmj*\ 
l«w. On It pm or two vlthmit ralgmnfc aniriwM. with Mrt provider diasa- 

4. Bow many of each of the following are statewide? (a) paid staff _hflflt 
oftan 1-g (b) volunteers ***** Q-agwl 11H) f 399 question 10). 

5. Is the program authorized by (a) state statute? 13 (b) regulatlons(only)? 

g (c) operating (or other) guidelines (only)? (d) other 

(Specify) y«<*w»l \m» mnk i—gttlafciPM. 

Tn winwul. there ~" ^n-MitfMtlte In Stat** oimmMng onlr under 

lw and PMnJ'Hftn. «n TMt*« n t] T baeanan n t*t» lawn aP d regulations 
mw ■qpm>« and trouhlaanaa 1 .limes.. 

6. Where la the state LTC ombudsman of floe based? 

(e.g., governor's office, division of aging, health department) 



7. (a) are there local (county or regional) office s?_2fLXfia 

(b) If yes, where are they based? ""^ nir districts, eonnti**. some onlr 
In lirw ■atrppol^ tf" • 
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flf otfacr Bdnggrr RTOim (b) ire LTC providers represented? fl Tea 

9. (a) Ire there loeal advisory councils? 11 Tea 
(b) ire LTC providers represented? 10 vea 

10. (a) Has the volunteer component of. the program been implemented? ifl Tea 

, (3) 



11. 



12. 



(b) Do volunteers function as (1) visitors 15 ( 2 ) inspectors ,/ . <> 

trainers^ <j) other 1Q fadTQcatos), (o) ire providers involved 

in volunteer training? B vea. «? n„*nn~i „ m r OT e 

Are other community groups (e.g., nursing borne reform groups, legal services, 
KJS^Hf^*" °° ln70l7ed ln Program implementation? (Describe 

briefly) a vea, i ftgw i aanifiga rat -nrnnn 

Will ombudsman accept complaints about resident's problems XXStt providers 
Jn. W ~ *f <»«Pl*ints Aljflul. providers? On. no. but-. «; T ga e m m.."nm . 

ttTB. In Others. th. Und «<» ^pl^nf, 1n f ; h p d«MrMn ff faotor . 
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13. Pleeae Indicate your overall aaaeaament of the following aspecta of tba 
prograa »a Implemented In Tour atate. 



Item 

(a). ObJaotlTitj (impartially) of 
ombudsman and ombudsman rap* 
reaentat^yea 


Satis- 
factory 


Neu- 

\ trai 


lUnaatia- t 

[factorr 1 Comments 


« 


I * 


1 1 


(hi. Kcrmnn to fMHN 


17 


I 1 


1 *; 1 


(a). ACGfiaa to oafcla- a 1 


1T 


1 1 


1 « 1 


fdl. Acceaa to reeorda _j 


« 


1 " 


i t i 


f«1. Training of volunteers 




1 0 


i a i 


(f). Working with provider to 
resolve flflmnralnfea 


16 


1 * 


f 6 1 


(g). Opportunity for provider 
to submit aa part of 
record, information 
rajardin* eomolalnta 


I 1T 


f * 


1 * 1 


(h). Ability to reaolre 
eomolalnfes 


I 12 


I 8 


1 6 1 


(i). Working reiationahip 
with atate aurvey/ 
licensure arenoT 


1 12_ 


! S 


1 _5 J 


(J). Working reiationahip 
with, nrovider arouna 


f 1* 


1 7 


1 * t 


(1c). Ombudsman' a knowledge 

of LTC 


f 12 


1 * 


1 7 I 


(1). Adequacy of volunteer 
training nrocrama 


I * 


1 0 


t 10 1 


(m). Confidentiality of ombudsman 

reeorda (inoludina eomolalnta 


1 1JI 


f 6 


1 * 1 



Other comments Mawr of ejgm »n«g«rn WTTHt fllMlUlnL vntltmrin^ la a diacnaalon 

of reapopjw to eeoh Items 
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a) ObleotiTity 

Materials submitted generally dersonatrated impartiality (or lack of 
impartiality) of the oabudanan. For example, In atatna where onbudaaaa 
materials em phaMz ed veil bitin g of residents (as opposed to "badness" 
of nursing hones) and puhUc education, objectivity 0 f program represen- 
tatives waa rated ■satisfactory". 

b) Acaua to EicUlfcy. 

Identification of ombudsman repreaentatlTea and boura of access were 
the main 1 asnma cited. Identification Includes use of identification 
cards for c abudaaan repreaentatlTea and the representatiTe identifying 
him/herself to the administrator (or bla designee) when entering the 
facility. Of the thrSe issues, failure of the representative to identify 
himself appears to hare caused the no at problems. 

0) Access to Patients 

In general, this has been a problem only when facility access has 
been a problem* 

d) leceas to Peoord* 

Providers expressed concerns about unqualified individuals oya^nftifl 
records, especially when state lav requirements appear to conflict 
with ombudsman program representatiTe access rules- The potential 
for provider liabili ty, as custodian of the record, and for sis inter- 
pretation or misuse by individuals who are not adequately trained 
appears to be a major factor. 

e) TwHMn ff ff f Volunteers; 
See (1) below. 

f) working with PCTidw to respire ^m^nta 
"Unsatisfactory* responses cited accusatory approaches, failure to 
Investigate complaints fully and lack or knowledge of the ombudsman 
representative as reasons for dissatisfaction. Materials submitted 
were quite specific about the Importance of fc>H« factor for programs 
rated as •satisfactory*., 

S) Opportunity for oroTlder to suhrffc ■'nfftrnitlrn 

While this has generally not been a problem, providers in states where 
it has been are moat vocal In their opposition to the program. 

b) Abilitrr fcr> caagllfl f*»rp? »i n.tn 

Many respondents perceived the program as generally ineffectual; in 
some oases poor "networking* with other resources, including other 
state agencies and provider organizations, was identified, as the cause. 

1) ¥orkinr r»1 a tinn*Mp with stata agencies , 

Programs rated as effective and otherwise satisfactory tended to also 
be rated ■satisfactory" for this characteristic. 
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J) Unrlrtng CBlatlaBaMjl with prorldftr ggUPfl 

Most respondents recognised their responsibility Id this im; mm 
described the often difficult process In dor«lopin« a good relationship. 
Programs rated as •unsatisfactory* appear to glra little nr no opportunity 
for provider input in any aspect of the pr ogram, 

k) n-hnH*— w » g knoiflftdge of LTC 

The Importance of this factor for N>th state and local (paid staff) 
oabodnaaa repreaentatlTea cannot overlooked. One highly po si tire 
response described the state nmhnclntman as »a strong adTOcate v bat 
highly co mp etent, laraledgeable and fa*. On the other hand, scat 
negatlTe responses inoladed oomplalnta about the oaUmdsaan's qualifi- 
cations. Both odnoatlna and experience were cited* 

1) Yoltmtaer fct- lfi<ii» 

Is can be seen from the responses, this is a major issue. Host states 
had Tolnnteer training programs, but fee were rated as ■satisfactory* - 
In rerlewlng materials submitted. Important factors Include the number 
of hours of training, breadth of training program (subjects included), 
qualifications and diversity of trainers (inclusion of providers, 
nurses, state surveyors, ate), aaacaanent of the effectiveness of 
the training (testing) and inclusion of field work (facility visits). 

i relationship between volunteer functions and the need for training 
vas also apparent (I.e. training requirements for friendly visiting 
and complaint investigation need not be the sane). 

m) ConrtdanfclaUfcr of records 

In general, problems appear to he related to inadequate or conflicting 
procedures and giving inf on^llon about unresolved complaints to the 
press. 
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14* Please *end documents Indicated below (please see instructions) : 



(a) . State lav ; 

(b) . State regulations 

(c) . Guidelines 

(d) . Executive order 

(e) . operations manual 

(f) . Host recent 

annual report ; 

Volunteer 

(g) . training manual 

(h) . Other 

Vote: Host respondents sent sojm doormen t a. Material vu also recelrad 



froat states Tor which a surrey response vas not obtained. 



Completed by: 

Ncjne 

title 

Organization . 
Address 



Date 

Phone (for follow-up purposes) 



SH:jbe/ls/cjw 

831033.04 

9/6/83 



State Ombudsman 

Docment 



Enclosed 



(Please check or indicate 

date, ftj at jronrlate) 

Doe 1 ! not exist 
Will send or is not useful 
o n (date) for aurrer 
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Mr. Wyden. Thank you very much, and particularly for your 
speed. Both of you have moved vigorously. 

Ma. Holder, it'e always a pleasure to have you with us. We'll 
make a prepared copy of your remarks a part of the record. We 
would appreciate it if you, too, could highlight some of your con- 
cerns. 

STATEMENT OF ELMA L HOLDER, EXECUTIVE DIRECTOR, 
NATIONAL CITIZENS' COALITION FOR NURSING HOME REFORM 

Ms. Holder. The creative formation of the Ombudsman Program 
largely through the vision and efforts of Dr. Flemming, and the re- 
sulting national ombudsman network, have now begun to fulfill the 
critical needs of citizens in our country's long-term care facilities. 
At this very moment we can be sure that scores of ombudsman are 
with resident* and their family members helping them resolve 
some of the diverse problems which concern them. 

Many States have adopted legislation which help protect resi- 
dent* based on the experiences, information, and insights of Om- 
budsman and Advocacy Programs. Also, the development of Feder- 
al laws and regulations is more reality based because of the om- 
budsman's information. 

The program has contributed greatly to the health, welfare, and 
civil right* of resident*, and therefore, to nursing home reform. Its 
accomplishment* are chronicled in State annual reports and the 
few annual summaries of the Administration on Aging. 

Besides it* strength*. I was asked to address some of the pro- 
gram s weaknesses, which I will, in order to direct attention to its 
needs and mobilize support to meet them. I must emphasize that 
these weaknesses result more from problems in the long-term care 
system than from the current structure or service delivery of the 
programs. 

What are some of the problems? There are individuals serving as 
ombudsmen who do not nave the training they need in order to be 
most effective and responsible. As stated in prior testimony, they 
recognize the need and want such training. 

There are certainly existing programs which tend to serve the 
nursing homes, administrators, and staff better than they serve the 
resident*. As it happens in some State regulatory agencies, an over- 
riding focus of the program can become helping, cajoling, consult- 
ing with, or assisting, administrators and staff to get them to do a 
better Job. This in itself is not bad or wrong, but because of limited 
resources this often results in lees access for the residents to the 
ombudsman, and lees time to identify and resolve individual's prob- 
lems. 

There are some programs which at times operate in a manner 
counter to the efforts of the State regulatory agencies. This is nec- 
essary when the State agency does not enforce standards, but most 
often this happens when there are misunderstandings and poor 
communication. It's a two-way problem. 

These problems and/or weaknesses are all real and are generally 
known to the ombudsman. They are also understandable given the 
poor support for this important public health program; since they 
are understandable they can also be overcome. 
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It has been noted that the Administration on Aging has responsi- 
bility to provide support to the network. If AOA did provide or 
would arrange to have provided the assistance needed, the many 
weaknesses, and the gap and inconsistencies among program, 
would not exist. Although never sufficient in amount or scope, in 
the past AOA did provide a variety of services to the Ombudsman 
Program. t _ 

As Dr. Flemming indicated, AOA did provide central office staff 
support, and issue grants and contracts to other organizations to 
uphold the program. For example, our own organization was grant- 
ed funds from 1979 to 1981 to develop and maintain an information 
clearinghouse for the State and local programs, as well as for citi- 
zen advocacy groups. Several other organizations received regional 
contracts to provide assistance and training to the Ombudsman 
and Legal Services Programs. 

By 1981 significant advancements had been made by these 
groups to develop and deliver the needed support. However, AOA's 
advocacy initiatives for all practical purposes ceased that year. All 
of these groups, including our own, attempted to obtain new grants 
from AOA to continue these coordinated efforts. We were not suc- 
cessful. „ „ , 

Until 1981 AOA had also been in the forefront of Federal agen- 
cies advocating for an improved regulatory system to protect nurs- 
ing home residents. This leadership, central to its responsibilities, 
fell by the wayside by 1982. AOA did not replace the backup serv- 
ices with other backup programs, nor did it increase its services 
from the central office. In fact, it moved the opposite direction. It 
began to resist attempts and often put roadblocks in front of the 
remaining AOA staff person who continued to attempt to assist the 
programs. Staff efforts to provide an assessment guide to the Om- 
budsman Program, to disseminate helpful information, to develop 
and disseminate a summary report of ombudsman activities, and to 
issue a completed report of the national training conference held 
last fall, were all greatly reduced, resisted, diluted, or stopped. 

In earlier testimony today an AOA representative talked about 
current support for the program. We join others in applauding any 
support AOA has or will now provide; however, a clear tracking of 
the record would, in my opinion, reveal that AOA has provided 
support only reluctantly. 

This record is documented in the official grievance that Sue 
Wheaton, the former staff person for the program, filed against 
AOA based on her transfer out of the Ombudsman Program this 
year. 

In additipn to the constant prodding of Ms. Wheaton, I believe 
that it is the great needs of residents in nursing homes, and the 
resulting needs and public pressure of the mostly isolated Ombuds- 
man Programs — which currently drive AOA to action after recent 
years of program neglect. AOA needs support and help to move for- 
ward, but its efforts should also be monitored carefully to assure 
new support emerges that is based on the actual needs and involve- 
ment of the ombudsman. 

We have a lot of work left to assure the dreams of the Arthur 
Flemmings and others are realized, and to achieve the success Con- 
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Ki 8 ^^!! 81 ^ i A nten( ! ed when it made the program an in- 
tegral part of the Older Americans Act. 
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From a national budgetary perspective, additions of small 

«iS?fuSSoSl ,nJffl rtonity 40 MpreM my c ° m,ne, "• »° d «™ 

[The prepared statement of Ms. Holder follows:] 

Testimony of Elma L. Holder, Executive Director, National Citizens' Coalition 
for Nursing Home Reform 
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pregrams. reality-based because of the Information from ombudsman 

alDrSHm 8 ^'^ 6 0 J» bud8ma n netw «* has provided extensive public education- 
^Zn^nZgt^ri 0 ^.^ " d 0,6 ™ d *«■ ° f ««" 

riotll! °F5° udB . man program has contributed greatly to the health, welfare and civil 
3&m£ta n £j" nB ^ re8ide ? ts therefore, to 'numing h^Treform^te^m 
SSSSStt^S? many to mention here, are chronicled m^umeroTrSuiwdlSte 

AdSisffi Zfi££ m annUal 8Ummarie8 of 8 * te «*ivities *££Ei?Sl 

ne^ d whi^ 8 r , lW'Jl have . been ' **ed to address some of the programs' weak- 
82?£.£S*L do >™ o«ler to direct attention to its needTandto inX 

uze support to meet such needs. I must emphasize that the w«.b«««im«»-( 
result more from problems in the long-term cs^Tystem toin&m tK 
rent structure or service delivery of thi actuilp^graZ "in ttfj fieW 
What are some of the problems? 

whodTSot tTf^r^ 8 ^ 86 ^ 88 ° nibud8men 81,(1 their volunteer assistants 
responsible' Ab K&i£L??™HL!r^ need > order to 1)8 m08t effective™" 
sTchTaining ^ here *> ef ° re me, they recognize the need and want 

(2) As in any other field, there are ombudsmen at the state and local level who 

o^v n^ f °r i£ ei LS le t because >«* sufficient lScZt£X££li?n£ 

andbrtte ?tr^°in^n^™ m ^frr f0r *»? *»» 

ana Detter traming programs could take care of some of these individuals' nroMome 

The emergence of the National Association of State bMTem^KTtt?,' 
However, because of the limited wu^oPL^v^' ££££ S3 



71, 



67 



results in less access for the residents to the ombudsman, and less time for the om- 
^"JS? ,dent,fv individual's problems and to advocate for problem resolution. 
(4) There are programs, both state and local, which sometimes operate in a 
manner that is counter to efforts of the state regulatory agencies. Sometimes this is 
necessary when the state agency is not doing its job of enforcing standards, but most 
often thiB happens when there are misunderstandings and lack of communication 
between the ombudsman programs and the state regulatory agencies. It's a two-way 
problem. 

These problems or weaknesses are all real, and they are generally known to the 
ombudsman network. They are also understandable— given the lack of support for 
this important public health/social services program. Since they are understand- 
able, they can be overcome. 

It has been noted that the Administration on Aging has responsibilities to provide 
service and support to the ombudsman network. This should be clear to anyone who 
understands the related provisions of the Older Americans Act. If AoA did pro- 
vide—or would arrange to have provided— the assistance needed by the program, we 
would not have the many weaknesses, nor the gaps and inconsistencies which exist 
among the state and local programs. Although never sufficient in the amount or 
8C0 P e » 10 the past AoA did provide back-up services to this program. 

AoA provided central office staff support and issued grants and contracts to other 
w£™u4 ,0nS to "P^ 01 ? V"! Program. For example, our own organization, 
NCCNHR, was granted funds from 1979-1981 to develop and maintain an Informa- 
tion Clearinghouse for the state and local programs, as well as for the network of 
citizen advocacy groups. Several other organizations, including the National Senior 
Citizens Law Center, the Legal Counsel for the Elderly of the American Association 
of Ketired Persons, the Center for the Public Interest, and the University of Michi- 
gan Gerontology Program, as well as others, were given special bi-regional contracts 
to provide technical assistance and training to the ombudsman and legal services 
programs. By 1981, significant advancements had been made by these groups to de- 
velop and deliver the needed support; however, AoA's advocacy initiatives, for all 
practical purposes, ceased by 1981. All of these groups, including our own, attempt- 
ed to obtain new grants from AoA to continue these coordinated efforts; we were 
not successful. Until 1981-82, AoA had also been in the forefront of federal agencies 
advocating for an improved regulatory system to protect nursing home residents. 
Inis leadership from AoA, central to its responsibilities under the Older Americans 
Act, also fell by the wayside by 1982. 

AoA did not replace the back-up services noted above with other back-up pro- 
grams or by increasing its services from the central office. In fact, it moved in the 
opposite direction. It began to resist attempts and often put roadblocks in front of 
the remaining staff person, Sue Wheaton, when she continued to attempt to assist 
the programs. Her efforts to provide an assessment guide for the ombudsman pro- 
gram; to disseminate specific information helpful to ombudsmen and their assist- 
ants; to develop and disseminate a national summary report of ombudsman activi- 
ties (based on the state reports); and to issue a completed report of the national 
training conference held last fall were all greatly resisted, diluted or stopped. In 
earlier testimony today, an AoA representative presented information about current 
support for the program. We join others in applauding any support AoA has or will 
now Provide; however, a clear tracking of the record would, in my opinion, reveal 
that AoA has provided support only reluctantly. This record is clearly documented 
in the official grievance that Sue Wheaton, the former staff support person for the 
ombudsman program, has filed with AoA, based on her transfer out of the ombuds- 
man program this year. 

I believe that it is the treat need of residents in nursing homes for help, and the 
resulting great needs and public pleas of the now isolated state and local ombuds- 
man programs which are currently driving AoA to action, after recent years of ne- 
glect of this program. AoA needs support and help to move forward, but its efforts 
should also be monitored carefully to assure that new support emerges and to 
assure that it is based on the actual needs and involvement of the ombudsmen 
themselves. 

We have a lot of work left to do to assure that the dreams and plans of Arthur 
Flemming, bue Wheaton, the ombudsmen and others are accompished and to assure 
the success Congress surely must have in tended when it made the program an inte- 
gral part of the older Americans Act. To start with, as others have stated here 
today, there is a dire need to budget sufficient financial support for the program. At 
the current budget support level, we expend about $1.00 per long-term care resident 
per year for this program which is vital to their health and well-being. From a na- 
tional budgetary perspective, additions of small monies, say even $10 per resident 
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per year, could help assure the success of the program. For when it reaches full ma- 
turity—when its ideals and objectives are accomplished, at least three important 
things will happen: 

(1) All individual providers of long-term care— owners, operators and staff, and all 
state regulatory agencies and individual surveyors will welcome and fully under- 
stand the important role of the ombudsman program in assuring quality care. They 
will fully cooperate with this program. 

(2) The community-at-large wifl be knowledgeable about the responsibilities of fa- 
cilities and the rights of the residents, and will be intimately involved in helping 
local facilties mobilize and provide any services which will enrich the lives and care 
of the residents. 

(3) The program will assure that every resident in every community long-term 
care facility has easy, regular access to a sensitive, well-trained advocate who can 
help them resolve any problems or assist them in obtaining answers to any techni- 
cal questions they may have about their care, their entitlements, and their residen- 
cy in a long-term care facility. 

Given the express importance of the national long-term care ombudsman program 
to our current older population, and to we older people of the future, we have no 
alternative but to move forward and to all work together to provide the support 
that the program needs and deserves. 

Thank you for the opportunity to share this information and to express my views. 
The National Citizens r Coalition for Nursing Home Reform stands ready, as always, 
to join in support for this program. 

Mr. Wydbn. Well, thanks very much, Ms. Holder, for a very val- 
uable presentation. 
Ms. Ferguson. 

STATEMENT OF WILDA FERGUSON, COMMISSIONER, VIRGINIA 
DEPARTMENT ON AGING AND FIRST VICE PRESIDENT OF NA- 
TIONAL ASSOCIATION OF STATE UMTS ON AGING 

Ms. Ferguson. Thank vou, Mr. Chairman. I am happier than I 
thought I would be to be here this morning as the Commissioner of 
the Virginia Department for the Aging, to assure you that, yes, 
indeed, the Commonwealth does have an Ombudsman Program. It 
is alive and well, and growing. 

I also am pleased to be here to present the comments of the Na- 
tional Association of State Units on Aging. These comments are on 
the important contributions of the State Long-Term-Care Ombuds- 
man Program in advocating on behalf of the most vulnerable seg- 
ment of our older population; namely, the institutionalized elderly. 

The State Long-Term-Care Ombudsman Program is an integral 
component of both the service mandate and the advocacy mandate 
to State units on aging. We are proud of the effective implementa- 
tion of this program by State governments. The act appropriately 
holds the State units on aging accountable for assuring that the 
State Long-Term-Care Ombudsman Program achieves its statutory 
objectives, regardless of where that Ombudsman Program is placed 
in State government. 

The structure is different in many States, but this diversity does 
help to create programs which are more responsive to the needs of 
older persons, and which allows the states to take advantage of 
unique opportunities and circumstances to enhance program devel- 
opment. 

Like other aspects of the Older Americans Act, the State Long- 
Term-Care Ombudsman Program encompasses both direct services 
and advocacy. The program develops a service of individualized ad- 
vocacy on behalf of residents of long-term care facilities. It estab- 
lishes a system of investigating and attempting to resolve com- 
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laints from individual residents. In carrying out this role not only 
ave ombudsmen been able to assist individuals, but they have also 
been able to analyze trends in individual complaints which may 
highlight needed changes in State statute and legislation. 

This information feeds into the second aspect of the program. It 
serves an advocate for policy changes which will benefit all resi- 
dents of long-term care facilities. 

As part of State government, State units on aging, and State 
Long-Term-Care Ombudsman Programs have access to information, 
support, policy analysis, and contacts with other relevant State offi- 
cials, which enhance their roles as internal advocates. They have 
unique opportunities to influence State long-term-care policies 
through the preparation of policy analysis serving on State inter- 
agency task forces, developing legislative packages for consider- 
ation by Governors, and providing information on current policy 
issues through state newsletters and other communication vehicles. 

From NASUA's perspective we do believe that there are ways to 
strengthen individual State programs. Our experience has taught 
us that one of the most effective ways to enhance State program 
capacity is to systemically exchange information on program strat- 
egies across State lines. In this manner states can build upon the 
successes of their peers across the country, and can learn about po- 
tential problems which could be avoided. 

We've heard a lot this morning about things that are wrong. I'm 
leased to be able to say NASUA is beginning to take a stand to 
elp correct some of those things. 

In January of this year the NASUA board decided to convene all 
State ombudsman and legal service developers in conjunction with 
the 1986 NASUA membership meeting. The NASUA committee on 
elder rights is in the process now of soliciting suggestions from 
State ombudsmen on topics which they would like to have ad- 
dressed at this meeting. 

NAUSA is also in the process of seeking public and private re- 
sources to provide specialized technical assistance and support to 
State long-term-care ombudsmen. 

As part of this effort we intend to collect and disseminate infor- 
mation on program design, to collect model training curriculum, 
and training manuals used by States for both paid staff and volun- 
teers, to identify effective systems of reporting documentation, par- 
ticularly those that are automated, and provide information and 
assistance in areas such as liability, conflict of interest, relation- 
ship with the industry, and volunteer management, and to collect 
and analyze State legislation in such areas as enabling legislation, 
patients bills of rights, and program access. 

We believe that sharing of information on State legislation is 
particularly important. Each State Ombudsman Program exists 
within a unique context of State laws and regulations affecting the 
operation of long-term care facilities. As a result, many Sates nave 
specialized state statutes addressing the Ombudsman Program. 
Through the exchange of information on such statutes the States 
can identify legislative provisions which could be revised to fit 
their own special circumstances in order to strengthen the oper- 
ation of the program, and to enhance the rights and benefits of 
older persons. 
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I thank you for the opportunity to make these comments, and 
will be glad to answer any question. 
[The prepared statement of Ms. Ferguson follows:] 

Prepared Statement op Wilda Ferguson, Commissioner, Virginia Department 
on Aging, and First Vice President op NASUA 

Mr. Chairman and Members of the Committee: I am Wilda Ferguson, Commis- 
sioner of the Virginia Department on Aging and First Vice President of the Nation- 
al Association of state Units on Aging. lam pleased to present the comments of the 
Association on the important contribution of the State Long Term Care Ombuds- 
man Program in advocating on behalf of the most vulnerable segment of older 
Americans, namely the institutionalized elderly. 

NASUA is a national public interest organization which provides information, as- 
sistance and professional development support to its members, the nation's 57 State 
Units on Aging. The Association provides an organized channel for state leadership 
in aging to exchange information and mutual experiences and to join together for 
appropriate action on behalf of the elderly. 

From its beginning, the Older Americans Act has been designed to enhance the 
independence and dignity of older people and to protect their rights and benefits. 
Two major strategies are incorporated in the Act for achieving those objectives. 
First, the Act funds a range of programs and services designed to assist vulnerable 
older people. Secondly* the Act explicitly addresses the mission of the aging network 
to serve as visible advocates on behalf of the elderly. The State Long Term Care 
Ombudsman Program is an integral component of both the service mandate and the 
advocacy mandate of State Units on Aging. 

We are proud of the effective and efficient implementation of this program by 
stato governments. The Act appropriately holds the state Units on Aging accounta- 
ble for assuring that the state long term care ombudsman program achieves its stat- 
utory objectives regardless of where the ombudsman program is placed in state gov- 
ernment. 

Across the country, the organizational structure of the program varies. Some 
states have centralized ombudsman programs operating at the state level; others 
have established local programs through the area agencies or other entities. In most 
states the program is administered by the State Unit on Aging and is deeply rooted 
in the aging network; in several states the program has been delegated to another 
agency. Some states have significant participation of volunteers; others rely primari- 
ly on paid staff. In addition some states use "hot lines" or toll free lines to facilitate 
access to the program. 

As with other programs under the Older Americans Act, the flexibility provided 
to states in designing program strategies has resulted in a multitude of structures. 
We believe that this diversity has helped to create programs which are more respon- 
sive to the needs of older people and which allows states to take advantage of 
unique opportunities and circumstances to enhance porgram effectiveness. 

Luce other aspects of the Older Americans Act, the State LongTerm Care Om- 
budsman Program encompasses both direct services and advocacy. The program pro- 
vides the service of individualized advocacy on behalf of residents of long term care 
facilities. It establishes a system for investigating and attempting to resolve com- 
plaints from individual residents. In carrying out this role, not only have ombuds- 
man been able to assist individuals, but they have also been able to analyze trends 
in individual complaints which may highlight needed changes in state laws and reg- 
ulations. 

This information feeds into the second aspect of the program— to serve as an ad- 
vocate for policy changes which will benefit all residents of long term care facilities. 

As part of state government, St"te Units on Aging and state Jong term care om- 
budsmen have access to information, reports, policy analyses and contacts with 
other relevant state officials which enhance their role as internal advocates. There 
are unique opportunities to influence state long term care policies through the prep- 
aration of policy analyses, serving on state interagency task forces, developing legis- 
lative packages for consideration by the Governor, and providing information on 
current policy issues through state newsletters and other communication vehicles. 

From NASuA's perspective we believe that there are ways to strengthen individ- 
ual state programs. Our experience has taught us that one of the most effective 
ways to enhance state program capacity is to systematically exchange information 
on program strategies across state lines. In this manner states can build upon the 
successes of their peers across the country and can learn about potential problems 
which could be avoided. 
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In January of this year the NASUA Board decided to convene all state ombuds- 
men and legal services developers in conjunction with the 1986 NASUA member* 
ship meeting. The NASUA Committee on Elder Rights is in the process of soliciting 
suggestions from state ombudsmen on topics which they would like to see addressed. 

NASUA is also in the process of seeking public and private resources to provide 
specialized technical assistance and support to state long term care ombudsman. As 
part of this effort we intend to: collect and disseminate information on program 
design; collect model training curriculum and training manuals used by states for 
both paid staff and volunteers; identify effective systems of report documentation, 
particularly those that are automated; provide information and assistance in areas 
such as liability, conflict of interest, relationships with the industry, and volunteer 
management; collect and analyze state legislation in areas such as enabling legisla- 
tion, patient bills of rights, and program access. 

We believe that sharing of information on state legislation is particularly impor- 
tant. Each state ombudsman piwam exists within a unique context of state laws 
and regulations affecting the opei ttion of long term care facilities. As a result many 
states nave specialized state statutes addressing the ombudsman program. Through 
the exchange of information on such statutues, states can identify legislative provi- 
sions which could be revised to fit their special circumstances in order to strengthen 
the operation of the program and to enhance the rights and benefits of older people. 

Thank you for asking us to present our perspective on this critical state program. 
We applaud the Committee's continuing commitment to improving programs which 
enhance the well-being of older Americans. 

Mr. Wyden. Well, thank you all for an excellent presentation. If 
there were time, I would take a considerable amount of time for 
questions, but time is short I just wanted to catch up on a couple of 
things. 

Ms. Trocchio, you said something that struck me as just incredi- 
ble, and that is the Congress needs to instruct AOA to produce a 
manual of instructions? We've had this program for 10 years and 
the association says either that it's not out, or— I'm not quite sure. 
If you mean complete a manual of instruction, it strikes me as an 
incredible failure on the part of the Administration on Aging to 
not have a manual out as to how this program should operate after 
10 years. 

Is there nothing out in terms of information? Or is this a ques- 
tion of updating something? Maybe you could go into that a little 
more? 

Ms. Trocchio. There is a program instruction that has been fill- 
ing in some of the gaps that the legislation and the regulations do 
not address. It's our belief that what has come out so far is just 
excellent. It has filled in a lot of the gaps, and has led to great im- 
provement in the program; however, that manual is incomplete. I 
believe that work on it has stopped, and that no plans are under- 
way to either complete that, or another document which is a self- 
evaluation of the substate units. We encourage both documents 
being completed. 

Mr. Wyden. At least there's some information out there that 
people can turn to. I perhaps was under the impression that there 
was absolutely nothing out there. We've heard so much about dis- 
cretion, I thought to myself, you know, goodness, do you just kind 
of make this up as we go along. 

But yo^ A what you've got is excellent, and you just need 
more, and - .ieeds to be updated? 

Ms. Trocchio. That's correct. And we've appreciated the opportu- 
nity for our association to comment on it as it s been developed. 

Mr. Wyden. OK. 
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The question, Mr. Varpness, about the A-122 circular is a point 
that I think you make, and make well. Chairman Biaggi has had a 
great interest in this, and I think you know that it's the view of 
the subcommittee that you're right on this point. The A-122 circu- 
lar really could, in a lot of ways, directly interfere with the man- 
date to the Older Americans Act, particularly this section, to advo- 
cate for older people which can be done only if Circular A-122 
doesn't, in effect, negate the ability of advocates to come forward 
and make changes. 

So we welcome your views on that, and are going to follow up. 

Ms. Holder, as well, your point about additional suggestions for 
the staff, I think, will be helpful. You and other witnesses are 
going to have some additional questions. I share a lot of your con- 
cerns in these areas. It's very consistent with what Dr. Flemming 
said as well. You saw in 1981 a whole variety of things were put in 
motion. Then all of a sudden they just seem to trail off into the 
vapor and we don't know what happened to them. So we're going 
to followup on your recommendations as well. 

Ms. Ferguson, in reference to your point about the State units on 
aging, and their convening an arrangement to share information, 
and serve as a clearinghouse, I think that's very welcome. We're 
glad to have that assistance. Suffice it to say that should have been 
done directly for these programs a long time ago; it shouldn't have 
had to fall upon the state units on aging. But clearly we are in this 
fight together and in the effort to strengthen these programs, the 
State units are going to be most helpful, and most welcome in their 
participation. 

With the House adjourning, if there are no further comments or 
questions, we will leave the record open, I believe, for 2 weeks. The 
staff will have additional questions for these panel members, and I 
believe others. If there are no further comments, we will stand ad- 
journed. 

The hearing is adjourned. 

[Whereupon, at 12 p.m. the hearing was adjourned.] 
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LdunviLue, KY, October J, J, 985. 

Bente Ewaldsen Cooney, 

Research Assistant Subcommittee on Human Serves, Select Committee on Aging, 
Washington, DC. fe e 

Dear Ms. Cooney: Please incorporate the following comments into the record for 
the hearing held on September 10 relating to the Long Tenn Care Ombudsman Pro- 
gram: 

1. INDEPENDENCE OF THE PRO". AM 

The Ombudsman Program created under the Older Americans Act should be ad- 
ministratively separate from the agency administering >.he Medicaid program. This 
would serve to insulate the Ombudsman from politicalo^d internal pressure within 
the administering agency. I cannot understand how any ombudsmen program 
buried in the same system that regulates and pays for nursing homes can have the 
necessary independence to be advocates for the elderly under the existing law 
Clearer guidance is needed from the Administration on Aging end its regional of- 
fices in this area. 



2. FUNDING 



ul fu ?4i n * f01 ! the Ombudsman Program is totally inadequate. The Common- 
wealth of Kentucky spent over $200 million through the Medicaid Program last 
year on nursing home care, yet we allocate only 1% of Title III B money to assure 
our tax dollars are buying quality care. A large number of nursing home residents 
have no family members to monitor their care and therefore must rely on the Om- 
budsman Program. The regulatory agencies that are supposed to assure quality care 
only look at the facilities compliance with minimal licensure regulations that have 
no real relationship to quality care. The Ombudsman must fill the gap left by licen- 
sure personnel and ensure residents are receiving adequate care on a personal basis. 

3. EXPANSION OF OMBUDSMAN ROLE INTO HOME HEALTH CARE 

„rTJ? ei £ a £ e , now over 14 ' 000 residents in Kentucky nursing homes. Any expansion 
ot the Ombudsman s present responsibilities would only serve to weaken the already 
over burdened program. Also, great care should be taken to avoid a possible conflict 
ot interest since the Ombudsman Program is funded with Title III funds as are 
many ot the home care anii home health care programs in part. 
If I can be of further assistance, please contact me. 
Sincerely, 

Representative Gerta Bendl, 
34th District, Jefferson County. 



Prepared Statement of Jill C. Duson, Esq., Long-Term-Carf Ombudsman, Maine 

Committee on Aging 

These comments are respectfully submitted in response to an invitation from the 
Chairman ot the Subcommittee on Human Services. 

THE STRUCTURE OF THE LTCOP/MCOA 

In Maine, the Long Term Care Ombudsman Program (LTCOP) has been adminis- 
tered bv the Maine Committee on Aging (MCoA) since its inception as one of the 
original Ombudsman Demonstration Programs in 1975. The MCoA is an independ- 
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ent citizen advisory board. Its membership is appointed by the Governor, to advise 
the Executive Branch, the Legislature, and all state agencies on issues pertinent to 
Maine s elderly. 

The Committee is statutorily empowered to serve as advocate and ombudsman for 
older people. To carry out this function, state law gives the Committee broad powers 
to enter any nursing, boarding, or adult foster care facility, speak privately with 
any individual therein, and inspect and copy all records (with the consent of the 
resident) pertaining to a resident held by a facility. Thus, the LTCOP in this state 
was originally intentionally modeled to be operationally independent of the state 
umt on aging, which is part of the Department of Human Services. The Ombuds- 
man Program has found its placement within the MCoA to be most advantageous in 
two key areas. 

1. Legislative advocacy 

As* a citizen advisory committee, the MCoA mandate includes direct access to our 
states legislative leadership. The LTCOP is therefore able to advocate for the inclu- 
sion of long term care issues into the biannual legislative agenda of the Committee, 
and to offer our special expertise as a resource to the Legislative Committees 
through which long term care related measures must pass. 

2. Administrative advocacy 

J|Jj i placement outside of the state departmental/bureau structure gives the 
LTCOP the capacity to utilize the Administrative Procedures Act (APA) process to 
focus attention on state regulatory issues which adversely impact >n long term care 
consumers. 

THE ISSUE OF LTCOP INDEPENDENCE 

As the Committee is aware, the Older American's Act (OAA) specifies four broad 
areas of activities for the state Long Term Care Ombudsman Program. 

(i) Complaint Handling 

(ii) Legislative Advocacy 

(iii) Administrative Advocacy 

(iv) Volunteer Training and Citizen Involvement 

The complaint handling process is by its nature crisis oriented and a major por- 
tion of ombudsman resources is devoted to this area. In my experience as a long 
term care advocate, I have found that it is far too easy to get bogged down in the 
flow of complaints and lose sight of the need to step back and do issue oriented ad- 
vocacy. It is clear from the OAA mandate thai the Program's designers anticipated 
the development of a broad based approach to improving the quality of long term 
care consumers. Ombudsman program services should go far beyond the simplistic 
application of , band-aid" resolutions to repetitive complaints. Program structure 
and priorities should foster a realization that the receipt of a number of complaints 
regarding bed hold policies for Medicaid residents of nursing homes may equal an 
wue.Long range planning strategies should be utilized to develop and implement 
specific action steps for gaining a change in regulations or law to resolve the specific 
rToblem for the original complaints and other long term care consumers. While 
quality complaint handling, volunteer training, and citizen involvement are the 
foundation of a strong LTCOP, it is the degree of focus on achieving incremental 
systematic chances which are the true measure of its abilities to meet the broad 
mandate outlined in the OAA. 

Advocacy within the administrative and legislative forums are the tools for 
achieving broad based change. However, the ability of individual ombudsman pro- 
grams to effectively utilize these tools can be dependent on its placement within the 
network of aging advocates. For example, the Maine program enjoys access to the 
decision makers in the legislative and rule making areas because of its position 
within the MCoA. In contrast, placement within the state unit on aging would su- 
perimpose at least five layers of supervisors between LTCOP and those whom 
within the state system may submit proposed law. In addition, in the area of admin- 
istrative rule making, the LTCOP if housed within the state unit on aging, would be 
limited to internal advocacy with that unit's sister bureau, which surveys and li- 
censes facilities and administers the Medicaid Program within our Department of 
Human Services. Finally, the LTCOP if housed with the state unit on aging would 
have to complete with the nutrition, outreach, care management, social services, 
and other state unit programs for attention to the issues of its virtually invisible 
constituency. 

The physicial location of the LTCOP within or outside the state unit on aging is 
not the issue upon which our attention should be focused. The more important ne- 
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cessity is the development of a set of standard program features which maximize 
the programs ability and visiability as the focus of advocacy for long term care con- 
sumers, regardless of its placement. For example, the designated state Ombudsman 
should have direct access to the state unit on aging's Director. That simple adjust- 
ment would greatly stengthen many state programs where the Ombudsman is 
buried under multiple levels of supervisory structure. The director of Maine's state 
unit on agine was in important actor in the design of this State's independent 
LTCOP and also played a key role in the activities which lead to the formal incorpo- 
ration of the Program into the OAA. The model has worked will for Maine, largely 
due to the ongoing strong relationship between the Bureau of Maine's Elderly and 
the Maine Committee on Aging. However, even when housed within a consumer ad- 
visory board such as the MCoA, the Ombudsman Program must compete for atten- 
tion with a variety of issues which arise out of the Committee's mandate to advocate 
for all elderly. 

The invitation to submit written testimony posed the question "Would the Om- 
budsman Program be more effective if it was set up as an independent agency?" 
This question poses a third alternative, to which I had not previously given much 
ivS°J?£ nt ' Assumin & that I were trying to design the strongest possible model for a 
LTCOP, would I choose: 

(1) Placement within the state unit; 

(2) A subcontract from the state unit on aging to another entity; or 

(3) Direct funding to an independent agency? 

I feel strongly that the current status of the Maine LTCOP within the Committee 
and the skills of the individual who served as Ombudsman for seven years, have 
been the two catalysts in development of the extraordinary quality of ombudsman 
services in our State. Thus, I mean no disservice to our current structure when I 
state that my strong preference is for the eventual evolution or the Ombudsman 
Program as an independent agency. To my knowledge, there is no such totally inde- 
pendent program in existence. However, this question prompted me to recall the 
structure of an organization known as Pennsylvania Advocates for Better Care 
(PABC). This organization was also one of the original ombudsman demonstration 
projects. It was, however, set up as an independent agency with a separate Board of 
Directors, and its sole focus was long term care advocacy. I became familiar with 
PABC as a young attorney responsible for developing a nursing home advocacy 
project supported by Foundation Funding, and housed within a local legal services 
corporation program. 

The PABC provided our fledgling project with training in volunteer recruitment 
and retention, community organizing, issue advocacy, fund raising, etc. It is based 
°u "X pP 6 ™" 06 with this g rou P that I endorse the independent agency model. It 
should be noted, however, that PABC was closed down due to lack of funding alter 
years of functioning on a shoestring, constantly digging for private sources of oper- 
ation monies. 

Given the current climate within the political arena and the aging network, I 
have little expectation that the reintroduction of this third model will fly. More re- 
alistically, it is clear that we who enjoy some degree of independence must pull to- 
gether with the majority of ombudsman programs which are currently housed 
within the state units on aging to improve our capabilities as a profession, and to 
advocate for ourselves and our constituency at the state and national levels. 



The activities which NASUA proposed to undertake on behalf of Ombudsman are 
meritible in that they respond to a portion of the laundry list of programmatic 
needs which we enumerated for the AOA as participants in the national training 
meeting which AOA sponsored. 

At that meeting, held in November, 1984, state ombudsman proposed that the role 
of the AOA Ombudsman liaison position be strengthened and redefined to provide 
direct access to the Commissioner on Aging, several additional staff, and the pe ■- 
formance of the following specific functions: 

Act as national advocate for the Ombudsman Program. 
Development of a national clearinghouse on long term care issues. 
Provision of technical assistance, consults^ - services, and training 
Coordination of state efforts to identify. > ess and implement heal strate- 
gies to coincide with national efforts on bro ^ues. 
Facilitation of annual ombudsman truinint, meetings. 

Consolidation of annual LTCOP reports and development of a national analy- 
sis and report. 
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Development of training curriculum on the role of the regional office liaison 
person vis a vis the LTCOP. 

Coordination of regional office monitoring procedure to ensure intra regional 
consistency. 

Assist regional office liaison staff in facilitating the development of regional 
training meetings. 
Development of a national newsletter. 
Data collection and analysis of long term care issues. 
Issuance of action alerts and bulletins. 

Periodic update and distribution of a LTCOP personnel directory. 
Periodic revision of the Technical Assistance Manual. 

Timely issuance of program instructions relating to LTCOP annual report re- 
quirements. 

In my opinion, it should be the AOA which first addresses this ombudsman with 
list. AOA (hopefully with imput from Ombudsman) must review its commitment to 
the LTCOP and specify whether that commitment will be implemented internally or 
via contract to an outside entity. At that juncture any number of qualified organiza- 
tions, including but not limited to NASUA, may submit proposals for review. It is 
through this process which the ombudsman themselves will have the best opportuni- 
ty to play a formal role in the development of programs to address our needs. In 
addition, this process wiU hopefully lead the AOA, NASUA, and other entities who 
profess National Association of State Long Term Care Ombudsman Programs 



Advocacy Assistance Program, 

Denver, CO, September 25, 1985. 

Representative Mario Biaooi, 

Chairman, Select Committee on Aging, Subcommittee on Human Services, Washing- 
ton, DC. 

Dear Representative Biaooi, Thank vou for the opportunity to submit written 
testimony on the Long Term Care Ombudsman Program. 

I have served as the State Ombudsman in Colorado for five and a half years. As 
an advocate for the rights of residents of long term care facilities, I am also an advo- 
cate for the Ombudsman program which attempts to fulfill a critical need, a con- 
sumer presence for the most vulnerable, defenseless disabled population. The main 
job I see for the Ombudsman is making the systems work for residents. 

The most significant program issues, as I see them, are underfunding, responsibil- 
ity without authority and program Independence. Additionally there is a problem 
nationwide regarding information and technical assistance for the State Ombuds- 
man programs. 

The issues are all interrelated. Funding for the State program has remained at a 
minimum level, although the wording "effective" was added. Responsibility of the 
State program is to have local programs, yet the wording of the Older American's 
Act, is for the Area Agencies to "carry out programs in support of \ has not been 
sufficient to motivate Area Agencies on Aging without a state mandate. The Om- 
budsman program is required by law to investigate complaints in long term care 
facilities yet access to the facilities has not been provided. States are supposed to 
obtain access to the Ombudsman, but this is often at legislation whim. The program 
was given the added responsibility but no authority for handling personal care 
boarding home complaints. In many states these homes are unlicensed or unknown. 

Ombudsman are often up against a highly organized industry. There is virtually 
no power of the market place in the hands of the real consumer. A unique charac- 
teristic of the nursing home system is that, for the most part, it is the government 
who is the payer. 

In Colorado, the Ombudsman program is located with a private, non-profit organi- 
zation. This avoids limitations on program activities and conflicts of interest. 

The other identified problem is the need for information sharing between the 
State Ombudsman programs and technical assistance from a central office. This 
service is currently absent from the Administration on Aging. The Regional offices 
are not well enough informed to provide assistance. 

Given these identified problems, my recommendations are as follows: 

(1) Legislation which provides authority and access for the state program and 
mandates the Ombudsman program as a priority service for the Area Agencies on 
Aging. 

(2) Increased funding— potentially a percentage from the Medicaid program. 
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, (3) Legislative 'direction to Health Care Financing Administration to raise patients 
rights to a "condition" of participation. ^ 
\i\ fcn3JS5? en< i a « enc y * or the Ombudsrmn program. 

( **ffic2i * to !? JR 0 ? 1 M Allows: $1,000 to each state for electronic mail equip- 
ment; 50,000 to establish a central clearing house, bulletin board function; funding 
for the clearing house function to be ongoing. 

Enclosed is a recent letter of mine For your interest. Again, thank you for this 
opportunity. 



Sincerely, 



Virginia Fraser, 
Long Term Care Ombudsman. 

[From the Denver Poet. April 1986) 



Not Getting What Wk Pay For 
(By Virginia Fraser) 

As the State long-term care ombudsman— a consumer representative for residents 
of nursing homes and other long-term care facilities, my role is to be objective, ana- 
lytical, concilatory, a problem solver, a mediator. J ' 

Last week I got tired of all that. A reflection in one of Edward Abby's books 
struck a responsive chord: "If I regret anything, it is my good behavior. What 
demon possessed me that 1 behaved so welir 

It may be time not to behavo so well. My fantasy has produced all sorts of outra- 
geous acts such as capturing the corporate owners of nursing homes and confining 
them in their facility for six months. 

Here's how I came to this point. Our office handles complaints made by, for and 
on behalf of nursing home residents. Here is a sample of the issues this week from 
residents and family members: 

f J^i e f00d i" ^y.Pt.* 0 Last ni gh t it looked like they mixed all the leftovers 
together and served it like hash. We got a half a piece of bread, which had dried 
out, and some greasy margarine." 

clothes "° * ° f g ° ing to the h ° me and finding my father W"* in urine-soaked 
"If I dare to ask for help, the aides ignore me and the nurses snap at me." 
My mother had to go to the hospital, and a day later we were told by the hospi- 
tal the nursing home wouldn't take her oack. She thought it was her home." 

My oxygen bill went up 250 percent for the same usage when the new corpora- 
tion took over. r 
"The hot water is so cold, no one can take a bath." 

The complaints seem to be coming from homes where large, out-of-state corpora- 
tions have recently taken over-firms with shiny-shoed, pin-striped businessmen 
w "0 can barely tolerate consumer concerns. 

Kn3if y ?u n0t ' l } owever ' the on [y on* 8 , I'd like to pick on. There are the legislators 
Dored with people s concerns, who readily acquiesce to special interest but can't pass 

legislation tO STlVe the Ombudsman nrnarnm annr*n fn n.iMmrf U n mn i jx *~ 




o «„«TrT» u™ " » * i uwiiiiiifui. iooues, i Know wnai a rougn jod running 
a nursing home is. But I wonder whether the corporate folks can really identify 
with what it s like not to ever have iresh fruit and vegetables. Can Senator X imag- 

L^iSJ? n °r*u ^M^* 0 to the ^thrown when he needed to? 
It can t be only the duty of the Health Department to see that serious conditions 
^. 1 l Ur8II ?*t! om 5 8 are ramedl ? d - As it is, their resources are strained to the maxi- 
mum, and they do a conscientious job. 

n i°i to * b « D & It ?re i bad publicity to nursing homes; they get enough. The 
papers seldom tell the atones of caring staffs or recognize tough jobs. They haven't 
told the story of how one creative, caring owner has turned around a nurtung home 
that could only be described as a tragic, pitiful dump. (We must support these posi- 
profit) 0768, W US 1 P<»siWe to provide good care and still make a 

Bat I worry thu -ek about corporate takeovers when vulnerable, dependent 
people are the prodir 

th * efTe 2 °[ new hospital "DRG" prospective payment plan 
under which persons are discharged earlier with more disability into nursing homes 
that may not be staffed or equipped to care for them. 

i 0rry ™ about ^ e PSt**!?? *°I discriminating against Medicaid residents (who 
make up 70 percent of the Colorado nursing-hcme population). 



82 



78 



I worry about the decreased landing for adult social services und their hwk of in 
volvamant with Medicaid client* In nurslnii homo* 

I worry about tho legislature making policy without really understand! nK nursing- 
home residents, problems and concerns, 

I worry about Incrtaalng abuse by overworked, underpaid, untrained nUift 

There art wayt to addroai these issues. 

Thar* needs to bo mora hu* and cry about tho living— we have a duty to *t *'Uk lor 
tho voiceless, an obligation to cart for tho defenseless. There need* to be h U>cnl ad 
vocacy lyitem to assist rtaldenta and fomlllet in knowing what their righta nre, to 
inslit on quality cart, to bring laauea to the attention of policymaker*, to maku sure 
at a minimum that wo, the public, get what we pay for. 



Prkparkd Statkmknt or V/rrvK* E. HoiriiKR. Stat* Lono-Tkkm-Cars Omsudsman, 

Oklahoma 

1 am submitting thia testimony to you to provide you with input from a State 
Long-Term Care Ombudsman who ia ho ih*h\ in o Mate Umt on Aging and who finds 
the placement appropriate and tally supportive. It ii my understanding that this is 
an area of Interest to your study of the Ombudsman Program nationwide. 

First, In a philosophic sense, it Is appropriate to place the ombudaman advocacy 
function in a state agency or unit on aging (and at the substate level. In an area 
agencies on airing) due to these agencies' advocacy responsibility under the Older 
Americans A viida Ferguson, representing NASUA, presented this point thor- 
oughly in her mony to you on September 10, 1986. It is not of course, inappro- 
priate for a stau, unit on aging to contract out for its statewide ombudiman pro* 
gram responsibilities. However, I would oak what advocacy role is played by state 
units on aging who do so. Does the placement of the ombudsman program outside 
the state and area agencies on aging assure Independence of action, or force the re- 
creation of the wheel in aging service networks? Does it help or hinder further the 
already limited access which frail. Isolated, institutionalized elders have to the 
"system" which should be available to help them— with more than Just their com- 
plaints? 

Older long-term care facility residents have many more needs than those an insti- 
tution can satisfy. Many of these areas of need coincide with needs of community- 
based elders: transportation, eyeglasses, social enrichment, lntergenerational con- 
tacts, to name a few. These are areas of need which clearly should or could be ad* 
dressed by Older Americans Act funded programs. But there are states whose om- 
budsman complain of the lack of these most oasic and non-threatening forms of co- 
operation from the state and area agencies on aging. 

In Oklahoma, the State Ombudsman Program operates within the State Special 
Unit on Aging of the Department of Human Services. The eleven sub-state pro- 
grams, with both paid stall and certified volunteers, operate within the Area Agen- 
cies on Aging. We believe this program to be both functior al and effective. There 
has always been support for the ombudsman program within the Special Unit on 
Aging and a clear understanding that the entire aging network has an advocacy 
function. The Department of Human Services leadership supports and has defended 
the autonomy which any ombudsman program requires, and recently has estab- 
lished ombudsman positions in other aspects of its organizational structure. 

Another factor contributing to what I regard as the success of Oklahoma's om- 
budsman program, is that the Area Agencies on Aging have received a clear and 
consistent message, from the state unit, that the program is important to the well- 
being of a significant part of the elderly population. That AAA involvement was re- 
quired, and would be supported through on-going training and technical assistance, 
as well as financially, was an additional part of the message" that should be noted. 
Although some AAAs were reticent at first to become actively involved in institu* 
tional advocacy, for a host of reasons, there is now strong support for ombudsman 
and other activities to benefit long-term care facility residents. 

I have been asked by ombudsman, staff of your committee, and others if I felt 
that the success of Oklahoma's Ombudsman Program within the State Unit on 
Aging was due to the personalities involved, the structure, or other reasons. I have 
given this considerable thought, and recognize that the success of one program ot* 
the failure of another could be explained on the basis of personality (of the State 
Director, of the State Ombudsman, of the director of another agency in which the 
program might be placed, etc.), professional skills, understanding of the issues in- 
volved, political liabilities, financial considerations, or perhaps many other varia* 
bles. Those areas do not remain constant anywhere, in any program, under any aus- 
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Sme'n5 U M a a 2S£n*ta h!E f Sfu the Institutionalized seems to me to 

tions to the state ombudsman programs, we will find the same variability of r£L 
B of U Kr^ d am nCti ° nal M W ° * 5M5T Wj£. 

Bv ^ "^t'" fining with whlcWhelp u. provide" ^ Wr dtenta 
By the same token, this State Ombudsman received no training from AoA for ■ vm™ 
Wht?AoA h^^l'^E. of . ««W devefop^t In fieffi 

ment action-no wnctlon-by AoA. Vacancies may be left unfilled for extendS 

™ e J?/ i ° d \ trav< ? may *P wrtrictod and "me Programs have repoMy ffifor 

artion takTby^oA^i h 5S?t- °J der J™!? 0 *!!? Act wTO(SSlR 
aLviun iaKen oy aoa. With this basic unaddressed, chanrirur the Dlacemant of th« 

uS^WifhToA 1 ^^ 6 8tate level will hardly solvere proole^Tpr^ 
integrtty. With AoA giving no support to the program in any meaninirful wav of 

Kblea ' UCCe " ° f fallUre ° f " 8tate '' ombu= program deirre p?M 
Sitll 11 ombudiman wrvices are being addressed in your ntudyZi II am Sent 

3%f2f sssi^fiisi Unit on pc * *■ 26862 ' asrifss 



Esther E. Houbbr, 
State Long-TermCare Ombudsman. 



Pro Seniors, 

„ n Cincinnati, OH, September 27, 1985. 

Mario Biaooi, 

Chairperson, Mouse of Representatives, Select Committee on Aging, Washington, DC 
reSn«Yh^N^n ff V Hn^^" response to your invitation to submit testimony 

n r^^^ri^ nl K^■;l^ nc A , of c 2 ncmnati ' Ohio is an advocacy agency for the elderly, funded 
a^ritSte M„t A £& A * enCy on .. A » in f ^ the local i&nited Appeal camp^ugn As 
V«Ti«l^& rofi l a ^ n J cy , with a ° oanl of directors, we proWe two^ervicer 
iSLWJ^**? for the ? d ? r L v and ^ Nursing Home Ombudsman Proeram We 
^liSaSSSS^ WhiCh hM ap P roximate 'y 160 long-term care with 
h-^'J^ 1 "* HmeCtolw«taii«ii Progam has been in operation for 8 years and I 
*e Ohio^lSiHnf^t^ ft 0f t fe oae y° anr 1 currently serve as PresWent of 
*l!S*Jfttti3^i£^ °™ °™bud«na„. It is from this expe- 
nf ^n^J«deral government mandated the role of the Ombudaman, it created a 
program that was capable of miracles. In our State's development or local/rSional 
S^r%» the 'S? Wer ^in^nce was given to the lSJHSa to Lv^igXalS 
resolve the problems residents experienced. We created a corps of volunteVn oOi- 

^Ci^H^'r 1 ° fthe hund S ds °I hour8 trsJnuV^^nursfaSToC "iasu* 
fwfn! P „ ro Ti ed i. in v 0Ur oonimunities. Our work in the development of Resident? 
^T%«?f U , r i WOrk,nopB / or oar^vers. our training sessions for famui^volun- 
teers. health-human service agency staff, have all left a lmmcv ifi^&ZLZiiZ. 
people who were knowledgeablM, about Reissue, and the^halitams for nrS 

responsibility of all of us, not just the function of a few. In Ohio, the clear acknowl- 
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edgement of our influence, in behalf of the consumer of services, is that the state or 
local Nursing Home Ombudsmen have served on nearly every committee created by 
a state agency regarding nursing home related issues for the past few years. The 
consumers' point of view is being heard. 

While we are proud of our accomplishments, we experience demoralizing frustra- 
tion. We have learned to speak legafese, medicalise and reimbursement systems. We 
have participated in investigations involving Medicaid fraud, patient abuse, the sei- 
zure of homes; we find ourselves out on a limb as a chronic condition. Yet technical 
assistance from the national Administration on Aging has deteriorated to the point 
of being non-existent. One truly has to wonder why it is that we have so little sup- 
port from our "mother". 

I can think of few publicly funded programs that have the capacity for so much 
healthful influence, one whose use of citizen/volunteers is extensive, while it at the 
same time gets so little in the way of assistance, financial and technical, on the fed- 
eral level. Health care services are taking a greater bite than ever out of our tax 
dollar, yet we see little to show that the higher costs are going into more and better 
services for the beneficiaries of those services. Even without any humanitarian mo- 
tives, the program would be and excellent investment on its ability to, from the con- 
sumers' point of view, make informed impact on state's reimbursement-related deci- 
sions. 

With all due respect to our legislators, I must ask the wisdom of several things. 
First, without ever having sufficient funds to handle nursing home problems, we 
were mandated to also respond to Board and Care facility complaints. How were we 
to do that? Also, while our mandate is clear that we are to advocate in behalf of the 
institutionalized elderly, we are also under a federal mandate not to lobby for the 
class we seek to represent. While your invitation to respond was most welcome, it is 
offensive that we must wait to be asked in order to submit testimony. And it is 
equally offensive when writing grants for federal dollars to be told not to mention 
that we are an "advocacy agency", as if advocacy had become a dirty word. 

If for no other than pragmatic reasons, since the cost of long-term care has threat- 
ened to bankrupt numerous states* Medicaid systems, please do what you can go get 
adequate support for our communities' efforts to be knowledgeable about and in- 
volved in insuring that our tax dollars are well spent for caring care, by assuring 
adequate support for the Nursing Home Ombudsman Program. 

Thank you for your consideration and for this "legal" opportunity to speak. 
Sincerely, 

Jacquelyn Koenig, 
Nursing Home Ombudsman Program Director. 



Prepared Statement of Abraham Monk, Ph.D., Professor, Columbia University, 

New York, NY 

Stringent controls and regulations were introduced in the last 15 years in re- 
sponse to the public outrage with nursing home conditions. Research, however, has 
given repeated evidence that ordinary regulatory procedures do not work well with 
services which have disabled powerless people as their clientele. Unless external 
monitoring is relentlessly exerted, the service provider may forego the primary im- 
perative of high quality care and lean toward more immediate concerns for efficien- 
cy and profitability. Research has also pointed to a strong relationship between the 
rate of visitors to a nursing home and good care but since many nursing home resi- 
dents do not have relatives or receive visitors very infrequently, a publicly spon- 
sored ombudsman program is viewed as the only support left to which the residents 
may turn. 

In a national study of the ombudsman program we conducted at Columbia Uni- 
versity with grants from the Andrus Foundation of the AARP-NRTA, we examined 
the overall efficacy and most specially, the contribution made by volunteer ombuds- 
men. We found that the majority of the state programs reflect varying mixes of pro- 
fessionals and volunteers but the use of volunteers has remained a highly charged, 
controversial issue. As one respondent told us: "even very sympathetic administra- 
tors of mursing homes feel affronted when their professional integrity and 20 years 
of experience are questioned by a newcomer who never set foot in a nursing home 
before." State commissioners of human services and state ombudsmen were similar- 
ly concerned with the low level of skills of the volunteers in question, They won- 
dered whether they could really make a dent in the system and felt they often take 
a confrontational stance, overlooking the importance of establishing working rela- 
tions that are non adversarial. Nursing home residents told us however that this is 
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°i£5<™ e £ w I} ro & ram8 where problems, once reported, get on the spot, immediate 
attention. Simple concerns such as patients with urine stained clothing, or those 
In^lvT aI { d P** 1 ex 2 m j nation * were neglected for years are resolved instanta- 
"™ ♦ wlunteerOTbudaman can be more of a confidant to the residents than 
any staff members. They build personal bridges even if at times they rely on incor- 
rect technical facts and lack obiectivitv. 

«i« I s?f2 8i ? , £ ,B i ofte, l told us tilat vofunteers are not able to understand the com- 
plenties of the long term care system. Ombudsman volunteers are needed, however 

^l^ P ^ n * tet ^ e i an lu U ?^ rti 1 ve , of a * >atient wh0 mi ? ht otherwise feel alone and 
helpless, not to deal with technical issues. They are there to advocate for better 
t12? conditio:.i and to sound a voice of concern, to appeal, to ask and to insist, 
iney should not be expected to master the operation of every service in place. True, 
some volunteers do not know how o properly handle complaints and may lack fl- 
*wfn J3 ^ ^ atl ° n8 m % ™ nin * dome's staff. Some are nothing more than 
£ ^"^Jf 1611 ^ visitors." That in itself is not a loss or a symptom of program 
failure, because their presence makes the nursing home staff more responsive 
i^^ 08 l- h0 u ur8 ii when tl ? ey P~t- Friendly visiting creates the kind of at- 
moephere which allows reticent elderly residents to speak up and unburden their 
«™^2S?Si £ te ™° wee8 } n ou 5 8^dy acknowledged that the volunteer ombudsmen 
are effective in matters of residents' rights and abuse problems. It is interesting to 
note that none of our respondents in the nursing home industry suggested to abolish 
the Prom-am. They admitted that it resulted in better staff-patients relations and 
eventually, in creating a better social climate in the institution. They insisted how- 
ever that ombudsmen be confined to mediative, conflict resolution functions rather 
than to their advocacy stance. Other respondents-state commissioners and direc- 
tors of human and health services, state ombudsmen, etc. felt that the presence of 
KT^^,? a ^ eight f ned 86,186 of accountability on the part of nursing 
home staff. We should not overlook a straightforward fact disclosed by our study: 
^«^ Van J IZlng, ev f n inB P lrat »o n al impact, of the volunteers altruistic and idealistic 
SI^-l* 61 " ^f 86 attributes m W P^y against such obstacles as institutional 
™J? ? C6 » unb farable personal expenditures, lack of proper supervision and sup- 
port, etc. They lead to a sense of isolation and rapid eros on of the idealistic motiva- 

The following recommendations derived from our study are, in reality a synthesis 
oi the comments elicited from our survey respondents (state and local government 
ouiciais, nursing home administrators and personnel, community advocacy groups, 
vo unteers and, or course, residents). Their selection reflects our own judgments: 

l. We need to provide incentives for voluntaristic involvement of families, rela- 
ritfdity MdTrbkrarin^ thC tendency toward excessive institutional 

ti£ ^Sia^i 00 * 8 needed to consolidate the right of access to all levels oi institu- 
tional care. Ombudsmen should not be prevented from entering any long term care 
facility or approach the patients residing there. care 
ant / ^ m }!!^K at } Ve sanctions should be given at the local level to voluntary spon- 
^SaFzau*? auth ° nt 2 ? hou W be retained ir the atcte unit on aging, -vith fbr- 

a n ^ efined hn kages to all human and health service departments 

4. There is need to ensure that each state will operate an effective ombudsman 
network. Current policy provisions will allow too great a range of efforts, from ex- 
emplary programs to others that are little more than "paper tigers." 
f in« fiT?*^ ornbudsman programs should underscore their generalist loca. func- 
tion-that of detecting problems, eliciting information and initiating a redress proc- 

tTrS • K nked t° the specialized back up expertise of professional stuff 
^ o Lorf^ mg *i? f * v0lunte / r ombudsme n needs to be consequently enriched, in *he un- 
derstanding that ombudsmen are frontlners and that tl.ey do not intend to substi- 
tute for the professional staff of the state and local ombudsman units. They could 
52IJ? 6 ? from , neater leveU of preparation ;i licensing codwj, entitlements, in- 
vestigative procedures, negotiations and bargaining. 

7. Volunteer ombudsman programs need to stress continuity of effort. Regularized 
rather than erratic visits to facilities will build trust, visibility and clarity of pur- 
nwt i^ e i t °. e .!S ure -, 8 r CCe8fl - Intensified outreach efforts should be aimed at the 
SSSli* ."^Pl and fe . male rodents. This is the population that feels most in- 
hibited to voice their complaints and concerns. 

1 JLT^L h &£ le l e] of stre88 "bJ"H>ut'; syndrome among these volunteers high- 
lights the importance of a range of incentives continously available to them. Thev 
should include rotating placements, a stipend program, peer group supports, retrain- 
ing, volunteer career ladders and so on. 



86 



82 



9. Community advisory boards are needed at the local level to ensure genuine 
sponsorship from all concerned parties. They should include adequate representa- 
tion by long term care administrators and professionals, community service agen- 
cies, relatives and interested public at large. 

Let me conclude by stating that the program under scrutiny is the only line of 
defense for many citizens living in closed environments and ordinarily lacking effec- 
tive recourse over decisions affecting their liveB. It makes no sense to stereotype 
staff and administrators of nursing homes as perennial scapegoats. Many of their 
actions are judicious and compassionate. Others, seen as arbitrary or unfair by nurs- 
ing home residents, may well be the inevitable corollary of a high pressured envi- 
ronment, where workers must respond to a myriad of crises all at once. The merits 
of their actions is, however, less of an issue than the fact that they cannot be chal- 
lenged. It does not take much for people who always led independent lives and are 
now suddenly confined to a regimented institution to feel helpless and in despair. 

The ombudsman may be countering those negative feelings by restoring a meas- 
ure of self-determination to their lives. It is their personalized approach to service 
delivery which distinguishes the ombudsman program from other quality assurance 
methods. Regulators, prosecutors and other law officers, although invested with con- 
siderable more authority, lack the capacity to maintain close, person-to-person con- 
nections with their clients at all times. The ombudsman's sensitivity to patient's 
needs, coupled with the direct and instantaneous feedback they provide, is what 
makes the program so unique and necessary. 



Long-Term-Care Ombudsman Program 

Mac Inc., 
Salisbury, MD, September 19, 1985. 

Re: Expansion of the Ombudsman Program. 

Select Committee on Aging, 
Washington, DC. 

Dear Sirs: I am pleased to have this opportunity to comment on the importance 
of the Ombudsman Program. 

Enclosed please find two questionnaires completed by family members of nursing 
home residents showing the need for an Ombudsman Program. 

The Long-Term Care Ombudsman Program of the Lower Eastern Shore of Mary- 
land has been in existence since December 1979. We advocate for 1,553 residents in 
15 facilities in a four county area. Enclosed are the statistics of complaints received 
and acted on from FY '80-81 to FY '83-84. Our fiscal year runs from October 1 to 
September 30. Since October 1, 1984 this program has received and acted on 221 
complaints and 30 inquiries. This shows an increase every year and I suspect will 
continue to increase as more people become aware of the program. 

If there is one problem that the Ombudsman Program has, it is lack of public 
awareness. Even though we are constantly trying to promote public awareness of 
the program, I feel there is a strong need for notoriety from the Administration on 
Aging as well as the State level. For the AOA and the State Office on Aging to give 
public support for the Ombudsman Program there \ ould be more credibility of the 
program. 

Thank you for your consideration in this matter. 
Sincerely, 

Mary Lou Mooney, 

Program Director, 

Enclosures. 

[Enclosure 1] 

(1) How much time did you have to decide on a nursing home? 
Four months. 

(2) Who did you talk with to get information on nursing homes? 

I talked to the admissions Person/Social Worker and or Director of Nursing at 
about five different nursing homes. I didn't know that there were various agencies I 
could seek help from. I did go to the Department of Social Services to check on fi- 
nancial assistance 

(3) What information did you want and didn't get? 

Having had no previous experience I did not know what questions to ask. There- 
fore, I only received the usual information that nursing homes give out. 

(4) What information was most helpful in your decision? 
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My parent was in good physical condition but confused, completely ambulatory, 
very act ve and needed to be kept busy; therefore, ono of the considerations was a 
busy activity schedule. I also checked for cleanliness of the home and the patients 
as well as for adequate help. 

(6) Did you get too much or too little information? 

• r r ^ii^ 16 ^V 86 J did not kn V. w & ttt questions to ask and whom to ask. I did 
™oim Director of Nursing, upon original interview, of loved one's specific problem. 

(6) Were you aware of the Ombudsman Program? F 
No. 

(7) What information was your decision based on? 
Visit to nursing home: Visited nursing home twice. 
Recommendation. By one family. 

Only bed available 
Cost 

Other (Please explain): See Question 10. 1 explain what other observations I would 
,o? made or actlon taken ha( * 1 ^own then what I know now. 

If there was a service designated to meet your needs what would it look like? 
oee attachment. 

(9) Are you satisfied with your decision? 

fk« ' 'i^k the key to families and patients being satisfied with the nursing home 
tftey soloct is to have prior information on which to base a wise decision. This infor- 
mation could be prepared and made available by the Commission on Aging. 
Wt hat yrould help? ^ * 

Publicizing that such information is available is important so that families antici- 
if v!^7 ing home P lacement can get it well in advance. Another important help 
would be for nursing home administration to see the need for participation of fami- 
HZH£L ^cl!"^ v e P lannin » of the physical care and medical treatment of the 
patient. (See attachment) In fact, I think family participation is of paramount im- 
portance. 

(10) Other. 

See attachment. 

[Attachment] 

(8) A service administered by a person from the Commission on Aging who is 
more or less neutral and someone who could impartially dispense information about 
nursing homes to families to tell them what they need to know before they trust 
their loved one to suwA a home, especially if the loved one has a particular problem 
other than just general aging. 

1 l liB * I ? r !2 n ™ l 2 ul 4, be ^eone who could explain Patients' Bill of Rights and 
apply it to the patient's particular problem whatever that might be. 

ifus person could organize a support group or compile a list of names of families 
who nave already gone through the traumatic experience of placing a loved one in a 
nursing home. This list would consist of families who would be willing to give advice 
based on their experience. B 
i J? 11 ? ^^n could arrange for some type of referral service that could give psycho- 
logical counseling to families if needed. 

_ a!*- vei ^ 01 L?^ T }i ap6 could arrange for the Ombudsman or nurse on Commission 
on A^ staff (if there is one) to sit in on Care Plan meetings as well as discussions 
with the doctor if requested by family. 

This person could Bet up a booket with all the questions that need to be asked 
when selecting a nursing home. (See the attached list taken from the book You, 

AL;^oV^? d . the f^ ur8 ^ Hom ? b y 1 ? an< * Fox P luB a few additional questions). 

inf^nE? u^Vi^^I^i? shol " d 1x5 deluded in the booket as follows: 

families should be told that they have a right to exercise the three Vs— visit as 

2 ibad OR goocf * ^ over P a " ent ' 8 and vocalize when the care 

-n£^ m !SLui hould en couraged to inform prospective nursing home of patient's 
specific J>rpblem and get assurance that every effort will be made to solve the prob- 

carii^for the lo^e/oTe ° n meeting 811(1 talking ™ th doctor who 

iJ^f? 11 }? 8 8h0Uld ^ ¥ ormed tf n . ot genuinely satisfied with first nursing home se- 
jeopard \* * m ° Ve P** 16 "* to ano ™ r one if well being of patient is in 

a jEk, %L 8h u uld 1)6 P?* 6 a . wa f e J. hflt they do not nave to use the nursing home 
doctors. They have a choice of selecting one to their liking. 

Uv>). If I were going to go through the traumatic experience again of placing a 
loved one in a nursing home, since nursing was the principal department I had to 
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deal with and was the department mostly related to my loved one's care I would 
have made it a point to have a more thorough interview with the Director of Nurs- 
ing and the Nursing Supervisor to determine what their philosophy of care was for 
the geriatric patient and how much emphasis they placed on keeping the family 
unit involved and whether or not they believed in treating the whole person. 

The fact that the home is clean and nicely decorated and that the staff is friendly 
is not of prime importance. These ar *« just basics to good care. They are not enough 
when the total well being of a loved one is at stake. Total care of mind, body and 
spirit is a must. 

Before selecting a nursing home families must know the questions to ask. In 
Question 8 I have attached a list of such questions but even in the nursing homes 
where nearly all of the questions can be given a positive answer, appropriate or 
good medical care is lacking. 

' think family participation in ulanning pat ent's physical care and medical treat- 
ment as indicated in Patients' Bill of Rights b the key and this is where the concen- 
trated effort should be made a? well as concc titration on compliance with the entire 
Patients' Bill of Rights. Families must bo c uouraged to exercise these rights. I feel 
there would be more family participial u ."umily was not discouraged by Nursing 
Home Administration. 

[Enclosure 2) 

(1) . How much time did you have to decide on a nursing home? 

None. Patient was tranrferred from hospital to 1st available bed in nursing home. 

(2) . Who did you talk with to get information on nursing homes? 

I talked with representat : ves of 3 nursing homes prior to my mother being admit* 
ted. None of the nursing huines had a bed available and there would be a lengthy 
wait. After mother became hospitalized, she was classified as nursing home place- 
ment and was transferred from hospital to River Walk Manor. 

(3) . What information did you want and didn't get? 
None 

(4) . What information was most helpful in your decision? 
N/A 

(5) . Did you get too much or too little information? 
N/A 

(6) . Were you aware of the Ombudsman Program? 

Not when my mother was first admitted to a nursing home. See attached. 

(7) . What information was your decision based on? 
Visit to nursing home 

Recommendation 
Only bed available 
Cost 

Other (Pleaee explain) 

(8) . If there was a service designed to meet your needs what would it look like? 
An in -house patient/family representative that was not employed by the nursing 

facility. 

(SM. Are you satisfied with your decision? 
N/A 

What would help? 
(10). Other 
See attached. 

(Attachment] 

In November 1978, we realized mother was becoming increasingly disoriented. We 
had her evaluated by the Wicomico County Geriatric Evaluation Service and nurs- 
ing home placement was recommended. I visited or called three nursing homes in 
the area and was not at all impressed with the responses I received. All the nursing 
homes vised there were no beds available and the waiting list was quite long. 

Since my mother lived alone in a small apartment, approximately 45 miles from 
my residence, I worried constantly about her leaving the stove on, not eating prop- 
erly, falling, wandering off, etc. It was not feasible for her to live with us as we were 
living in a 2 bedroom trailer and I worked shift work. I felt she would be more com- 
fortable in familiar surroundings until such time we were able to place her in a 
nursing home. Meals were delivered to her daily and her sister-in-law and neighbors 
checked on her frequently. 

In January 1979. one day when her daily meal was delivered, she failed to answer 
the door. Groaning could be heard coming from inside her apartment and mother's 
sister-in-law was contacted immediately. It was found that mother had fallen and 
was unable to get up. She was transported to the local hospital. After X-rays and 
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other testing, it was found she hod t. uffered no broken bones or dislocations. She 
remained in the hospital approximately 10 days until a bed became available in a 
nursing home. Therefore, I had no choice of this nursing home placement. 

At this time I was a resident of Delaware, and I contacted Mr. Barnes of the 
ShangT La Nursing Home in Delmar. He advised me that as soon as a bed became 
available, we would be able to transfer mother to Shangri La. This was done ap- 
proximately 3 months later. I was very satisfied with this placement. I was able to 
visit mother daily, take her out for rid^a, bring her home with me for meals and 
visits, etc. Several years later, Shangri La was sold or leased and then became 
Loving Care Nursing Home, with new owners. It was at this time my problems 
began. After several months of politelv i-equesting the nursing home personnel not 
to place urine soaked clothing in mother's closet, I finally contacted the Wicomico 
County Geriatric Evaluation Service, who in turn referred me to the Ombudsman 
Program for Wicomico County. 

I cannot describe in words how invaluable Mrs. Mooney of the Wicomico County 
Ombudsman Program has been with reference to the problems I have experienced 
in dealing with the nursing home. I have contacted Mrs. Mooney on many, many 
occasions and have always been riven the most courteous, compassionate, and 
knowledgeable assistance. She has been my lifeline as to coping with my mother's 
nursing home care. Without going into detail of my numerous calls to the Ombuds- 
man Program, I would like to mention one incident which was most beneficial fi- 
nancially to my family. Mrs. Mooney discovered an article in the Patient's Bill of 
Rights which saved me approximately $600 or possibly more by forgoing the neces- 
sary attorney fees and a hearing in court with regard to Power of Attorney. 

Due to having dealt with nursing homes for the past six years with regards to my 
mothers care and treatment, I feel qualified to state that I think the Long-Term 
Care Ombudsman Program and the Geriatric Evaluation Service are two programs 
the State of Maryland has that I believe are the best possible for the elderly pa- 
tients and their families. 

Kay S. Taylor, 

Delmar, DE. 

LONG-TERM CARE OMBUDSMAN PROGRAM OF THE LOWER EASTERN SHORE 
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Total grievances 

Total inquiries 

Grand total 

Grievance category. 

01 Nursing services 

02 Dietary service 

03 Physical environment 

04 Rnancial 

05 Medical service 

06 Medication 

07 Legal service 

08 Protective service 

09 Abuse 

10 Administrate problems 

11 General se vices 

12 Discharge/transfer 

13 Personal possessions 

14 Not against facility 

Complaints validated (percent) 

Complaints undetermined (percent) 

Complaints not valid (percent) 

Information/inquiries 

15A Placement and transfer 

15B Ques. specific nursing homes 

15C Ques. resident rights; regulations; etc.. 

15D Ques. LTCOP 

I5E Information and community resources.. 



iftoAi 131 !^ 1982 com l l,a ' n, categories were made uniform throughout the State. This was not a category prior to January 1982 Fiscal year 

M^L^JZl*!T™ X t**^. m J*L "« undw resident's rfohli there are 3 

information and inquiries not accounted for. Pnor to January 1982 they were under the category of referrals. 
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Prepared Statement or Vivian Omaobemi, Montgomery County Long-Term 
Care Ombudsman, Montgomery County, MD 

My nnme is Vivian Omagbemi, and I have been a Long-Term Care Ombudsman 
for two years and half. I direct a substate Ombudsman program in Montgomery 
County, Maryland. I work for Montgomery County Government Department of 
Family Resources Division of Elder Affairs. I have been in the long-term care field 
for four years. I am a Registered Nurse and have worked one year as a Health Fa- 
cility Surveyor in the local Licensing Agency. 

Montgomery County Ombudsman Program is responsible for twenty-six nursing 
homes and two domiciliary homes, a total population of 4,000 residents. The paid 
staff consists of one full-time Ombudsman, one part-time Assistant Ombudsman and 
one full-time administrative assistant. In the 1985 Fiscal Year, the Program re- 
ceived 340 complaints. It was able to validate 300 of the complaints and resolved 290 
complaints. 

The Ombudsman Program has been involved with abuse cases, U legal transfers 
and discharges, illegal guardianship petitions, nursing problems privacy issues, and 
negligence which have caused injury and death to residents The knowledge of these 
problems have been brought to the attention of the Ombudsman Program by resi- 
dents, families, friends, staff of nursing homes, staff of hospitals, volunteer advo- 
cates and outside agencies. 

The most consistent means of obtaining knowledge of a problem has been through 
the constant exposure of the Ombudsman Program in the facility. Because of the 
lack of paid staff, the Montgomery County Ombudsman is extremely dependent on 
volunteers to provide that exposure. Our long-term care volunteer advocates are a 
special necessary component of our program. They are special because the expecta- 
tions we place on them are awesome. They have to go through an intensive 24-hour 
training program. They learn the history of nursing homes, laws and regulations 
governing the nursing homes, patient's rights, problem solving, communication and 
resolution skills, aging process and how to develop resident/family councils. Then 
every month, they nave a two-hour in-service where they receive peer and program 
support; and they also obtain additional information needed to perform their task. 

We ask them to be advocates, fact finders, negotiators, educators, referral agents, 
and mediators. We ask them to give four-hour/ week for one year of their lives. We 
asked them to build trusting relationship with residents so that the resident will 
begin to share real concerns and problems they are having. We asked them to build 
trusting relationship with nursing home staff so when problem do arise negotiations 
and change may occur easier. 

This volunteer job is not prestigious. It is not fun. It bears a lot of frustration, 
anger, sadness and depression. But even with all that, resolutions do occur and posi- 
tive changes have been made by the volunteer advocates. Their constant presence in 
the facility allows families and residents to understand their rights and to provide 
them with timely intervention. This was proven by a family member that testified 
on behalf of the Ombudsman Program during this hearing. She stated, if it wasn't 
for the constant presence of the volunteer advocate, she would not have known 
about the Ombudsman Program. 

Presently, there are eight volunteers and each one is assigned to a nursing home 
facility. They served approximately 1,044 residents. Enclosed is their Job Descrip- 
tion. Thv. 18 facilities or 2,95f remaining residents, not covered by volunteer advo- 
cates, ure visited by the paid staff when there is a complaint. As part of her educa- 
tions role, the Ombudsman also visits the nursing home to give in-service to its 
sfaf. 

In the last two years, there has been four recruitment drives and training ses- 
sions. 26 participants came to the training. 16 joined the Program. 13 stayed less 
than three months. Only three remained. 

To have to depend on volunteers to implement an important and needed program 
seems unfair to the consumers. If the Administration on Aging really supported the 
Ombudsman Program, adequate funding would be given to hire and train enough 
staff to implement the program as it was done in the initial pilot project. The Om- 
budsman Program is needed. It has been successful, but in order for it to continue, 
we need the financial support and technical assistance support from the Adminis- 
tration on Aging. 
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New Hampshire State Council on Aoino, 

Oppice of Ombudsman, 

Concord, NH, October 2, 1985. 

Hon. Mario Biaggi, 

Chairman, Select Committee on Aging, 

Washington, DC. 

Dear Representative Biaggi: This is in response to your September 19th letter to 
this office requesting testimony on the status of the Long Term Care Ombudsman 
Program. _ , , . _ . ^ 

It is the opinion of this office that the Ombudsman Program would be more 
tive as an independent agency. This would give the program the greatest amount of 
independence and impartiality in doaliag with Long Term Care Facilities and State 
Agencies. This independence would allow the Ombudsman to make suggestions and 
recommend legislation without interference from either the executive or a state 
agency. Legislation requiring Ombudsman Programs to be placed in independent 
agencies would ensure the independence and effectiveness of the programs. 

The most pressing problems out of this office have involved abuse of the elderly 
and the lack of appropriate protective services for the elderly. This office is current- 
ly responsible for the investigation of abuse in Long Term Care Facilities. However, 
the corresponding state agency for adult abuse has refused to coordinate efforts or 
to refer Long Terr Care Abuse cases to this office. Legislation would certainly be 
appropriate to designate the Ombudsman as the sole office to investigate abuse in 
Long Term Care Facilities. This is a logical extension to the role of the Ombudsman 
as the protector of the civil rights of nursing heme residents. 

The second issue is the lack of appropriate protective services for nursing home 
residents. There are a significant number of nursing home residents who are being 
exploited by their families who are in need of protective services and who are not 
receiving them. In addition, there are significant numbers of incompetent residents 
without families who have no guardian or other type of substitute decision-maker. 
This leaves these people virtually helpless and dependent on the nursing homes to 
provide their needs. 

Thank you for the opportunity to submit this testimony. If I can be of further 
help to your committee, please feel free to contact me. 

Sincerely, _ M _ 

Jerilyn M. Pelch, 
State LTC Ombudsman. 

Enclosures. 
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Office of Ombudsman 

K#4caJffnatiM of provUlona of tabdifl- I noU following the tnatyiii for this chap- 
■ion. For discussion of redttlgnatlon of ( Ur. 
provision* of thU subdivision, Mt revision 

167-A: 21 Definitions. As used in this subdivision, the following terms 
shall have the following meanings unless the context clearly indicates 
otherwise. 

I. An "act" of any facility or government agency shall be deemed to in- 
elude any failure or refusal to act by such facility or government agency. 

II. "Administrator" means any person who is charged with the general 
administration or supervision of a facility whether or not such person has 
an ownership interest and whether or not such person's functions and 
duties are shared with one or more other persons. 

III. "Council" means the state council on aging. 

IV. "Elderly" means any person 80 years of age or older who is a pa- 
tient, resident or client of any facility. 

V. "Facility" means any facility or institution, whether public or pr> 
vale, offering health or. health related services for the institutionalised 
elderly, and which is subject to regulation, visitation, inspection, or super- 
vision by any government agency. Facilities include, but are not limited 
to, nursing homes, skilled nursing homes, intermediate care facilities, ex- 
tended care facilities, convalescent homes, rehabilitation centers, homes for 

270 
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'ri Sow 

STATE COUNCIL OK AGING 1 6: . A . zl 

the aped Bpecial hospitals veterans hospitals, chronic disease hosDitala 
Psychiatric hospitals, mental hospitals, mental roUirriatio center , or fac 
ties .day cure facilities for the elderly, medical day care centers and boSrd- 
, ing homes, other homes for sheltered rnre. or any facility 0 "nstitStion 
housing 2 err more supplemental security income recipients. /{./ " ,3l ' tut,on 

VI. "Government Agency" means any department division offlcp 
bureau, board, commission authority or any other agency or instru'n.entai' 
ity created by any county or municipality or bv the Se or Kffthe" 

?o a ™rYun p e a ^ «^tfta.i2i«. $& 

VII. "Office" means the office of ombudsman established herein 

VIII. "Ombudsman" means the person who is the administrator and 
chief executive officer of the office of ombudsman. "» n '«rnior and 

' .i'LTfifS; r < sident ,°. r c, [ ent " m«ns any elderly person 60 years of 
age or older who ^ receiving treatment, care of housingin any facility hi 
all its aspects including, but not limited to. admission, retention connne^ 
ment. comm men period of residence, transfer, dis harge and 25 i t 
stances directly related to such status. y 

X. "Director" means the director appointed pursuant to RSA 167-A-8 - 

Amendment-^. Par.gr.ph V: Sub- ^e""r?.S^ t WwSS m.yTre 

•Muted •'l.o.rding homes, other homes for duds Ihcm from defending and octta. in" 

f'ic!tr-cd cure, or any facility or Institution their own interest*; and 
l-mi»...|; " ur more supplemental .eeurity (c) that, to the deirree that certain of 

.nro..,r nripienls" 'for "nursing home, or the elderly may experience ,limr™y l„ 

othe, Nmus for sheltered e.re" following securing their civil and human righti u 

ine.l:e.,| doy f , r o centers and" at the end patients, residents and clients of tho health 

of the P«^r.ph. cor, facilities crests «<, sen, their 

INtrrjooc 1979, 395: 1, eff. July 1, 1979, ««lj««l needs and problems, it is the 0 hM- 

provMfd gallon of the stn!e to take appropriate 

"I. The legislature hereby finds- ' , on th "> u S'h the creation of a special 

(a, tUt. in response to the varied £K " **** ,haJ1 «« 

health and heslth related problems ex- "II TV. » 

perienc«d by the different age group, ik.tl'i 1?' lc « 1 "''J ure - . tker ^<"«. declares 

«:Mo t!.e general population. numTroE il" u LV u P°' ,Cy ., of tbi ' sU * to 

health care facilities hsve b tn construed !S I disnU m. 'wk^ "•/ ,e "»fr r,ildfnt * 

;.a.l pltced in operation to p . ^de firir SSSdIJS J"* S*™ 1 ^ """i"* 

si rrot.:. n n d d heft,th - reu, ' d * isjpsrt^^ steA 

The member* of every oth"?^ i™.? faJmul *y«n"ng certain health care 

!6V-A:22 Office Established. There is hereby established the office 
s1l,l°' n S- Sma "- - ithiD th 1 ^ t « l counci » «»" aging. The office shall be re EZ 
" 8cr ^ ci . n * investigating and resolving complaints or 

problems concerning certain health care facilities and for investigating 
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167-A: 23 



PUBLIC SAFETY AND WELFARE 



the administrative nets and omission* of any government facility or agencv 
as defined in RSA 167-A: 21, V and VI. 
Soared 1979, 895; 2, eff. July 1, 1979. 

167- A: 23 Ombudsman. The director, subject to the approval of the 
council, shall hire a person as the administrator and chief executive officer 
of the office who shall l)e called ombudsman and who shall be a person 
qualified by training: and experience to perform the duties of the office. 
The ombudsman shall hire such other persons needed to perform the func- 
tions of this office. The ombudsman shall devote his entire time to the 
duties of his position and shall receive such Bahiry as shall be provided in 
a clnssified position under regulations set forth in policy by the depart- 
ment of personnel. 

Source. 1979, 395:2, eff. July 1, 1979. 

167-A: 24 Filling Vacancy. Any vacancy occurring in the position of 
ombudsman shall be filled as provided in RSA 167-A: 23; except however, 
that, whenever the ombudsman dies, resigns or becomes ineligible to serve 
for any reason or is removed from office for just cause, the director sub- 
ject to the approval of the council may appoint an acting ombudsman who 
shall serve until the appointment and qualification of a permanent ombuds- 
man but never longer than 6 months from the occurrence of the vacancy. 

Source. 1970, 395:2, eff. July 1, 1979. 

i 

167-A: 25 Powers and Duties. 

I. The ombudsman, an administrator and executive officer of the office, 
shall, subject to the approval of the director and council: 

(a) Adopt rules, pursuant to RSA 641-A, prescribing duties for the 
efficient conduct of the business, work and general administration of the 
office. 

(b) Adopt rules, pursuant to RSA 6-11-A, relative to eliciting, receiv- 
ing, investigating, responding to and resolving complaints or problems 
from any person or agency involving patients, residents or clients of facili- 
ties. ' 

(c) Acting on complaint, investigate any act, practice, policy or pro- 
cedure of any facility or government agency that does or may rdversely 
affect the health, safety, welfare or civil or human rights of any patient, 
resident or client of a facility. 

II. The files maintained by the ombudsman program shall be disclosed 
only with the written consent of the complainant, or a patient, resident or 
client of a facility, or his legal representative, or if such disclosure is 
required by court order. Nothing herein shall be construed to prohibit the 
disclosure of information gathered in any investigation to any interested 
party as may be necessary to resolve the complaint. 

Source. 1979, S95: 2. 1983, 33:2, eff. Amendment*— 198S. Amended lection 
June 11, 1983. rener&Uy. 

167>A : 26 Access to Records, etc. 

I. In an investigation, the representative of the office may: 

(a) Make the necessary inquiries and obtain such information as he 
deems necessary; 

(b) Enter during normal working hours and, after notifying the per- 
son in charge of his presence, inspect the premises of a facility or govern- 
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men t agency and Inspect there any books, files, medical records or nthur 
recordi .that ( pertain to patients, residents or client, and aTwoSire |g 
law to be maintained by the facility or government agency ; ^ ulTea Dy 
II. In an investigation, the representative of the office shall have the 
authonty to r pply to the superior court for an order authorising en K 



provided in paragraph 1(b), 
Seam. 1979, 395:2, tfT. July 1 ( 1979. 



1 67- A : 27 Retaliation Prohibited ; Penalty. 

I. No discriminatory, disciplinary or retaliatory action shall bo taken 
against any officer or employee of a facility or government agency by such 

of a facility nor against any guardian or family member of any nat ent 
resident or client nor against any volunteer for ^c^uSa^^-Mm 
with the office or for any information given or disclosed bv him i^ J^S 
faith to aid the office in carrying out its duties^^^ S °°* 

II. Any person who knowingly or willfully violates the orovisions of tku 
section shall be guilty of a misdemeanor. provisions of this 

Sooiw. 1979, S96: 2, July 1 ( 1979. 

167.A : 28 Cooperation Required The office niav renu*«f f mw , 
crnment agency, and said agelicy is hereby aS^ *> v ' 
vide, such cooperation and assistance servlm . .n?^ dir . ec tcd to pro- 
office properly to perform orTcit^ **a™1 1 enab, ° the 
era under this subdivision. y ° f lta funct, °ns, duties and pow- 

Sonir*. 1979, 395:2, cff. July 1, i»79. 

Wcw'oJ a^^ -unci, sha „ re- 

and operation of the office proWdod for in h »4">"''sti'ation 
this review, the office shall siKsuch re ,nr » « ..fe'" 0 "- i o Militate 
and council from time to time and I .hril /* ,led f ". rhy thc t,irect <»- 

than 60 days after the close f oTthe fuciyw m ' 1 ttn " U!l1 reiwt "° >*t« 
Stum. 1979, S9«: 2, eff. July 1, 1979. 
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RULES AND REGULATIONS 



OFFICE OF OMBUDSMAN 
1-800-442-5640 



STATE OF NEW HAMPSHIRE 
COUNCIL ON AGING 
14 DEPOT STREET 
CONCORD 03301 
EFFECTIVE: OCTOBER 4, 1983 
271-2751 
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Cb«pUr/P«rt Omb 100, 2 00 , 300, 400 through 402 



Tb««« rult« tre publiihtd in looi.lt.f f 0 ™ io ordtr tb«t th«y B «y be 
tMBdtd fr«qu«ntly •• o«c«u«ry if y 0U wiib to rtc«iv« updctiog 
lupplmat p«gti, you suit fill out tbii fora «nd r«turn It «i indictted 
b«low. Id tbii w.j you will «uto««tic«lly bt tddtd to th« «s«ncy*i Hit of 
P*cm*o«Dt iubicrlb«ri for thU i«t of rulei. 

Hum 



Strett Addrtff 



City/Town. 



Stttt _ Zip. 

Stnd tbif ihttt to: 



Office of Ombudsman 

14 Depot Street 

Concord, Now Hampshire 03301 
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OFFICE OF OMBUDSMAN 
State Council on Aging 
14 Depot Street 
Concord, New Hampshire 03301 
Telephone: (603) 271-2751 



CHAPTER Omb 100 ORGANIZATIONAL STATEMENTS 
PART Omb 101 DEFINITIONS 

Omb 101.01 Statutory Definition! Adopted, "Facility", "act", 
"administration", "elderly", "government agency", "patient, resident or 
client" shall hive the seme weening as in RSA 167-A:21. 

Source. #2499, eff 10-4-83 

OMb 101.02 "Lonn-Term Cere Ombudsman" means the person appointed under 
RSA 167-A:21 as the administrator and chief eiecutive officer of the office of 
ombudsman . 

Omb 101.03 "Authorized representative" means a person, hired or appointed 
by the long-term care ombudsman, who assists in carrying out the duties and 
responsibilities of the office of ombudsman. 

Source. #2499, eff 10-4-83 

0«b 101.04 "Complainant" means a resident of long-term care facilities or 
a person acting directly for or on behalf of s resident, including, uut not 
limited to family members, friends, staff of nursing homes, citizens 
organizations and associations, or governmental agencies. 

Source. #2499, eff 10-4-83 

Omb 101. OS "Complaint" means a written or verbal statement or alleged 
violation of a statute, regulation, or policy or other alleged wrongful acts 
or omissions by a facility or a government agency or by a person(s) which 
affects the heslth, safety, welfare, civil and human rights of an elderly 
person living in a facility. 

Source. #2499, eff 10-4-83 

Omb 101.06 "Referral" means sending or communicating a complaint to 
another agency which is separate from the long-term care ombudsman's Office. 

Source. #2499, eff 10-4-83 

Omb 101.07 "Recommendation" mesne a written statement, by the ombudsman's 
office, of sctions to be taken by the parties involved after sn investigation 
has been completed. 

S ource. #2499, eff 10-4-83 
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Omb 101.08 "Abuse" means intentional use of physical force, 
non accidental injury as the result of acts or omissions, mental anguish, or 
unreasonalbe confinement. 

Source. #2*99. eff 10-4-83 

Omb 101.09 "Neglect" means a pattern of conduct rather than action or 
omission which results in deprivation of services that are necessary to 
maintain minimum mental and physical health. 

Source. #2*99, eff 10-4-83 

Omb 101.10 "Exploitation" means the illegal or improper use of an 
incapacitated adult or his resources for another's profit or advantage. 

Source. #2*99. eff 10-A-83 

Omb 101.11 "Normal working hours" means 2*-hours, 7-days a week in a 
f ac il i ty . 

Source. #2*99, eff 10-*-83 

Omb 101.12 "Consumer" means any person who is or has been a resident or 
client or any person who is a responsible party for someone in a facility. 

Source. #2*99, eff 10-*-83 

Omb 101.13 "Investigation" means the process whereby the Ombudsman 
verifies or does not verify the charges of the complaint. The investigatory 
process seeks to establiah what happened, why it happened, and who or what was 
responsible. 

Source. #2*99. eff 10-*-83 

Omb 101. i* "Access" to long-term care facilities and their residents 
means the Ombudsman has the right to: 

(a) Enter any facility; 

(b) Communicate privately and without restrictions with any resident 
who consents to the communication; 

(c) Seek consent from a resident to communicate privately and 
without restriction with that resident; 

(d) Inspect the clinical and other records of a resident and any 
records required by regulation to be kept by a facility; and 

(e) Observe all common areas of the facility except the living area 
of any resident who protests the observation. 

Sourca. #2*99, eff 10-*-83 
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PART Omb 102 DESCRIPTION OF THE OFFICE 

Omb 102.01 Purpoie . The office of Ions-term core ombudsmen wes 
eitebllihed to protect the civil end humeri rights of elderly people living In 
fecllltlei. Furthermore, the office of ombudsmen is to sefeguerd the heelth, 
sefety end welfare of elderly people living In such fecillties. 



Omb 102.02 Sources of Authority . The office of ombudsmen receives its 
euthor I ty from the Older Amer Icens Ac t PL-89-73 end New Hempsh I re revl sed 
stetutes ennoteted, chepters 167-A:21-29 end 151:28, 

(e> The Older Amerlcem Act PL 89-73 Title III, Sec. 307 (e>: 12-16 
seys thet stetes will: 



(1) "establish end operete, either directly, or by contrect or 
other errengement with any public egency or other epproprlete 
prlvete non-prlvete organization which Is not responsible for 
licensing or certifying long-term cere services In the stete or 
which Is not en essocletlon (or en efflllete of such en 
essoclatlon) or long-term cere fecillties (Including eny other 
resldentlel feclllty for older lndlvlduels), e long-term cere 
ombudsmen program which will: 

e. lnvestigete end resolve complelnts mede by or on behelf 
of older lndlvlduels who ere residents of long-term cere 
fecillties reletlng to edmlnlstret lve ectlon which mey 
edversely effect the heelth, sefety, welfere end rights of 
such residents; 

b. monitor the development end Implement etlon of federel, 
stete end locel lews, reguletlons, end policies with 
respect to long-term cere fecillties In that stete; 

c . provide Information es epproprlete to public cgenc les 
regerdlog the problems of older lndlvlduels residing In 
long-term care fecillties; 

d. provide for trelnlog volunteers end promote the 
development of citizen organlzet Ions to pertlclpete In the 
ombudsman program; and 

e. cerry out such other ectlvltlei es the commissioner 
deems epproprlete. 

(?) Bstebllsh procedures for epproprlete eccess by the 
ombudsmen to long-term cere fecillties end pet lent records, 
Including procedures to protect the conf ldentlellty of such 
records end ensure thet the Identity of eny complelnent or 
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resident will not be disclosed without the written consent of 
such complainant or resident, or upon court order. 

(3) Establish a statewide uniform reporting system to collect 
and analyze data relating to complaints and conditions in 
lons-term care facilities for the purpose of identifying and 
resolving significant problems, with provision for submission of 
such data to the agency of the state responsible for licensing 
or certifying long-term care facilities in the state and to the 
commissioner on a regular basis. 

U> Establish procedures to assure that any files maintained by 
the ombudsman program shall be disclosed only at the discretion 
of the ombudsman having author i ty over the di sposi tion of such 
files, except that the identity of any complainant or resident 
of a long-term care facility shall not be disclosed by such 
ombudsman , unless: 

a. such complainant or resdident, or his legal 
representative, consents in writing, to such disclosure; or 

b, such disclosure is required by court order. 
(b> The New Hampshire Revised Statutes Annotated, Chapter 



167-A:21-29, authorizes the office of ombudsman to receive, service, 
investigate, and resolve complaints or problems concerning facilities and to 
investigate the administrative acts and omissions of any government facility 
r agency. 



(c> The New Hampshire Revised Statutes Annotated, Chapter 151 : 28 



authorises the office of ombudsman to determine the eligibility of 
organizations requesting access to nursing homes. 



(d) The New Hampshire department of health and welfare, division of 



public health, He-P 801 .05 authorizes that the long-term care ombudsman 
program receives: "All complaints regarding (patients' rights) for persons 
60-years of age or older contained in RSA 151:19-30 shaM be referred to the 
office of ombudsman, established under <tSA 167-A:22." 



(1) The New 1 upshire department of health and welfare, bureau 
of adult s oes, Item 671:5603.4 authorizes that M any report 
alleging neglect, abuse, or exploitation in a long-term care 
facility is referred by the adult services supervisor to the 
chief, bureau of adult services at state office via form 607, 
(protection report form). 

(2) The chief, bureau of adult services reviews the referral 
and forwards the report to the office of ombudsman through the 
state council on aging. 
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Omb 10?. 03 Duties of the Office . The long-term cere ombudsman's office 
■hall: 

(a) Elicit, receive, Investigate, respond to end resolve complaints 
or problems According to established policies end procedures Including 
violation of New Hampshire's patients* bill of rights. 

(b) Establish procedures thet shell maintain confidentiality of all 
official files. 

(c) Make necessary Inquiries end obteln Information necessery to 
fully Investigate complelnts. 

(d) Design and Implement a statewide uniform complaint documentation 

system. 

(e) Annually repcrt to the state licensing and certifying agency, 
the governor, the commissioner of heelth and welfare, and the public on the 
operation of the long-term care ombudsman program status of complaints, 
resolutions, and conditions In long-term care facilities In New Hampshire. 

(f) Monitor the development and Implementation of federal, state and 
local laws, regulations and policies that relate to long-term care facilities 
In the state. 

(g) Upon request And as necessary and appropriate Information to 
public agencies about the problems and concerns of older persons In long-term 
care facilities, recommend changes In the long-term care system which will 
benefit Institutional residents as a class. 

(h) Publicize the long-term care ombudsman program and provide 
Information and education about long-term care Issues In the state. 

(1) Receive and review applications from community organizations for 
access to nursing homes. 

(j) Document and Investigate all reports of Institutional abuse. 

(k) Develop and Implement sub-state programs and provide training on 
an on-going basis for staff and volunteers. 



Source. #?499, eff 10-4-83 

Omb 10?. 04 Authorized Representatives . The state long-term care 
ombudsman may delegate the powers and duties of the ombudsman's office for 
eliciting, receiving, Investigating, responding to and resolving complaints or 
problems to authorized representatives of the office. Any Individual to whom 
these powers and duties are delegated shall: 
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(a) Successfully complete a training program designed and offered by 
the state long-term care ombudsman; 

(b) be supervised and provided on-going training and technical 
assistance by the state long-term care ombudsman; and 

(c) abide by all the rules and regulations established by the office 
of ombudsman • 



(1) The SCOA shall appoint a member of its board to act as 
liaison between SCOA Board and the Office of Ombudsman. 

(?) The SCOA shall appoint a member of its board to be a member 
of the ombudsman's long-term care advisory committee. 

(3) The ombudsman shall review the program with the director of 
SCOA as needed and/or requested. 

(4) The office of ombudsman shall submit copies of its annual 
report to the board liaison and the director of SCOA. 

(5) The ombudsman shall present the annual report, in person, 
to the SCOA board and the governor * s advisory commi ttee . The 
board or committee may request other meetings. 



(b) Reporting to the legislature, the office of the governor and the 

public . 



(1) The ombudsman shall submit an annual report to the 
governor's office and the legislature. 

(2) The ombudsman shall appear as required at any hearings on 
legislative issues that affect residents in long-term caro 
faciliites and/or changes in legislation that affect facilities 
and agencies that provide service to residents of long-term care 
facilities. 

(3) The ombudsman* s annual report shall be available upon 
request by anyone and a press release shall be issued with such 
notice. 



Source. #2499, eff 10-4-83 



Omb 102.05 Reporting and Review . 



(a) 



Reporting to state council on aging (SCOA) 
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PART Omb 103 OFFICE OF LONG TERM CARE OMBUDSMAN - ADVISORY COMMITTEE 

Onb 103.01 Membership , with recommendstlons from the SCOA board and the 
governor's sdvlaory committee, members shell be invited to serve by the long 
term ombudsmsn. 



(s) Nemberhsip shsll not esceed 24 people st any one time, 
(b) Members shsll include: 

(1) 6 consumers with at least 2 being current nursing home 
residents; 

(2) 5 representstives of providers of long-term care services; 

(3) 5 representstives of government agencies; 

(4) 1 representstive from the stste council on sging board, and 
1 from the governor's advisory committee; snd 

(5) 6 other members selected from other concerned community 
organlzatlona and professional organizations. 



(c> Esch member shsll serve a minimum of 12 months with no member 
serving more then 36 consecutive months. 



<e> Stsff to the committee shall include the stste long-term care 
ombudsman and the elderly legal services development director. Other staff 
may be appointed by the state long-term care ombudsman. 



Omb 103.02 Activities of Advisory ComUfcee . Because of their special 
eapertlse snd perspective the sdvlsory committee may: 

(a) atudy and make recommendations sbout specific long-term care 

Issues ; 

(b) establlah committees to ssslst the state long-term care 
ombudsman program in carrying out Its responsibilities; 

<c> act as advocated for Issues that Involve residents of long-term 
csre facilities; and 



(d) The committee shsll meet at least four tlmea per year. 



Source. #2499. eff 10-4-83 



(d) aaslst In establishment of program priorities. 



Source. #2499. eff 10-4-83 
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CHAPTER OMb 200 RULES OP PRACTICE AND PROCEDURE 

Statutory Authority: RSA 167-A:?S 
PART Omb 201 COMPLAINT PROCEDURES 

Omb 201.01 Eliciting end Receiving Complaints . 

(a) A complaint msy bo made to the office of state ombudsmen by: 



(b* The person receiving the complaint shall follow the following 
procedures: 



(1) All complaints, however received, shall be entered in the 
central complaint log OMB #11 and shall include the following 
information: 

*. date of complaint and case ID number; 

b. name of complainant and name of facility or agency; 

c. nature of complaint; and 

d. action taken, verification, resolution, and date closed. 

(2) An intake form, OMB #3, shall be completed on all 
complaints. If It is a new complaint by a previous complainant, 
a new intake form shall be completed and placed in the case 
record. The following information shall be included: 

a. name, address , and telephone number of complainant and 
facility or agency; 

b. subject of complaint; 

c. name, address and telephone number of others who could 
substantiate complaint; 

d. permission to use name in the investigation; 

e. signature of complainant when appropriate. 



(1) telephone; 



(2) mail; 



(3) personal contact; and 



(4) in-person contact during a facility visit. 
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( 1) For etch new rm, i eite record I • it art #4. Ctiei thai I 
be filed under th§ n«jM of the ficlllty or §|enc| tnd |lv«n • 
ciM Identification nuaber. 

<4) The cooolalnent ihtll be Mked to ik(n • coapWInt for* tnd 
• releeie of petlent rtcordi, when applicable. 

If the roaplalnant refuaei to it|n • coitpUInt, iuch coaplalnt 
•hall be treeted it en anonyaoua conplilnt. 



(c) All coaplalnta, however recelvad, ihill be knveitk|ited or 
referred to tho appropriate agency proaptly poaalbl*. When • co«plalnt 
illtpi endanionoent of life/aafoty, the coaplalnt ihill bo Investigated or 
referred within 17 houri of receipt. 





<a> All coaiplalnta ihill bo accepted, Including both anonyawua 
coatplateti tod coaplilnti froai peraona who do not wkah to have their 
Identities disclosed. 



(b) Anonymous coaplalnanta thill bo at**kaed tbout tho poiaible 



llaltatlona to I nvei t 1 |it Ion tnd to tho rotolutkon of tho coaplalnt duo to tho 
enonyaous noture. Tho oaibudsaen »ay illoMpt to convince tho coaplelnant to 
• How his/her Identity to bo revealed whon: 



(1) It It istpoaslble to Investigate tho couplet nt without 
rivMlIni the co«pl«lnent*e nemo; or 

(7) the coeiplalnant *e renelnlng anonyawua would endanger tho 
llf» or safety of o poroon. 



0»b 701.03 Referral of Coaplalnto . 

(e) It shall bo oppropr I it* in aoave c Ircuaatences to refer 
coaplalnts to othor public or private egenclaa without inves t lgstlon by tha 
OMbudfaon. 



(b) forn #9, k ntoroioncy referral oholl bo complotod in dupllcoto, 



on* kept by tho oabudsnen'e of f Ico and ono sent to tho o|oncy . A wr 1 1 t«n 
roport fro* tho sgency nay bo requested on • roforrol. Information required 
Shall Include: 



Source, #7499. off 10-4-13 




Source. #7499, off 10-4-83 
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(1) name of facility or agency; 

(7) problem descr ipt iun ; and 

(3) action taken prior to referral (If any), 

(c) The office of ombudsman fhall obtain the 'omplal nan t ' a or 



Vvs ident • p consent to refer the complaint and shall advise of agency referred 
1 1> except when the complaint Involves a criminal uffense such as abuse or 
fraud. In such cases, the complainant thall be advUod that their names shall 
be f.iven to the proper enforcement agency upon verification of the complaint. 

(d) The office of ombudsman shal 1 insure M at the compla 1 nan t Is 
advised of the status of the investigation and receives a report of the 
outcome from the referral agency. 

(e) The ombudsman may cri tlque, correct , or contest findings as 
appropr late , accord i ng to the complai nant ' s react ion to invest igat i ve 
findings, on his/her behalf. 



PART Omb 707 INVESTIGATION OP COMPLAINT 

Omb ?0?.01 Complaint Analysis . The long term care ombudsman and/or 
authorized representative when investigating a complaint shall include, but 
not be limited to: 

(a) A clear statement of the problem shall be obtained from the 
complainant. If the complaint is not received directly from the complainant, 
contact shall be made with the person(s) who has the complaint. 

(b) The ombudsman shall contact pertinent parties to the complaint 
either by phone, mail, or in person to obtain details of the complaint. 

(c) The ombudsman shall review all of the information and identify 
the relevant issues and if applicable the state and federal law which has or 
is being violated. 

(d) The ombudsman shall develop and implement a strategy to resolve 
the complaint including referral to another agency. 



Omb ?O?.0? On-Site Facility Visits . 

(a) The ombudsman may make an on-site visit in order to observe the 
facility setting relevant to the complaint. These visits shall be unannounced 
and shall be at the approximate time involved in the complaint. 



Source 



#?499, eff 10-4-83 



Source 



#2499, eff 10-4-83 
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(b) The ombudsmen may interview, as appropriate, residents, staFf, 
administration, owner, or any other person(s) who may be able to provide 
information regarding the complaint. 

(c) The ombudsman may request * review of any pertinent facility 
records or dsts thst could provide Informstlon sbout the complslnt. 

(d) A conference shsll be held with the sdmlnlstrstor or his/her 
designee snd other sdministrstive stsff »a indicsted. The ombudsman may: 

(1> sdvise the fscility of findings; 

(?) make recommendet lone, if needed; snd 

(3) suggest follow>up sctions by fscility snd/or ombudsman to 
resolve the complaint. 

Source. #2499, eff 10-4-83 

Omb 202.03 Government Agencies . When * complaint is received sbout an 
sdministrstive set or omission of s government sgency, the ombudsman ahall 
follow the procedurea in aectlon Omb 202.01 snd 202.02 escepting that the 
vleit(s) snd Intervlew(s) shsll include the agency's personnel, and if 
necessary review of the agency's records. 

Source. #2499, eff 10-4-83 

Omb 202.04 Report of Flndlnns 

(s) The ombudsmsn shall have regular, periodic communication with 
the complsinsnt or resident snd fscility or sgency related to progress or the 
inveatigstion of the complaint, or for further information. 

(b> A finsl report of findings shsll be given to the complsinsnt, 
resident, snd the fscility or sgency. 

(c) Any investigstion thst revesls s potentisl violation of stste or 
federsl Isw shsll be immedistely referred to the sppropriste stste or federal 
sgency including but not limited to the sttorney genersl. professlonsl 
licensing board, buresu of heslth facilities, division of welfare, sdult 
services, consumer affairs, or Isw enforcement brsnch. 

Source. #2499, eff 10-4-83 

PART Omb 203 VERIFICATION OF COMPLAINTS 

Omb 203.01 Criteria for Validation 

(a) Verified bv Strong Standard . A complaint shall be considered 
verified If one or more of the following criteria are met; 
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(1) Observed by ombudsman; 

(?) Substantiated through interviews, records, inspections 
end/or observations; 

(3) Reported in licensing or survey reports; or 

(a) Acknowledged by facility. 

<b> Partially Verified . A complaint shall be considered partially 
verified, if a portion of the complaint is verified, and/or the complaint is 
supported by evidence which is contradictory but tends toward validity. 

(c> Unable to Determine Validity . A complaint shall be classified 
as unable to determine validity, when there is not enough information to 
classify the complaint as either valid or invalid. 

(d) Invalid . A complaint shall be considered invalid, if the 
complaint is shown to be invalid by the standards created in Omb 203.01 (a) or 
<b>. 

(e) Other . Complaints shall be classified in this category, when 
the nature of the complaint is such that it is not applicable to validation 
cr i ter ia . 

Source. #2499, eff 10-4-83 
Omb 203.0? Complaints Mot Verified . 

(a) After an invest i gat ion, complaints may be found to have no 
merit. The ombudsman shall explain the findings fully to the complainant, and 
if necessary, discuss alternate remedies. 

(b) The case shall then be considered closed, and that complaint is 
counted as not verified, and not counted in "complaints" against facility. 

(c) The facility or agency shall be notified, in writing, of the 
ombudsman's findings. 

Source. #2499, eff 10-4-83 

PART Omb 204 RESOLUTION OF COMPLAINTS 

Omb 204 .01 Purpose . Complai nt resolution is the translation of the 
investigation results into beneficial action on behalf of the complainant and 
resident. This process shall insure that. to the degree possible, 
complai nant / res i dent and/or ombudsman expec tat ions and objectives relet ivo to 
the complaint are achieved. 

Source. #2499, eff 10-4-83 
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Omb 204.02 Actions bv Qmbud»mcn . In reaolvlng a complaint the ombudsman 
may utlllre on* or More of the following atrategloa: 

(a) negotiation - mediation; 

(b) educat lon/technlcal eeeletence; 

(c) referral to another agency(a); 

(d) regulatory or etetutory chenge; 

(e) legal action; 

(D Involvement of community end professional orgenltat lona; or 
<g> utilisation of media. 

Source. #2499, eff 10-4-83 
Omb 204.03 Follow-uP of Reaolutlon . 

(a) Follow-up vlalt(a), In 30-90 daya, may be made to any facility 
or agency that has had a validated complaint. 

( b) Dur I ng the re-vla I t the ombudsman shal 1 determl ne I f the 
resolution la still In effect, and If not, why not. 

(c) If the resolution Is not In effect, the ombudsman shall 
determine If It may be necessary to reopen the case. 

Source. #2*99, eff 10-4-83 

PART Omb 205 RETALIATION PROHITITKD 

Omb 205.01 Report infi . Any action of retaliation or attempt at 
Intimidation of a resident, employee, volunteer or family member shall be 
reported Immediately to the state office of ombudsman. 

Source. #2499, eff 10-4-83 

Omb 205.02 Review of Allesatlona . The state long term care ombudsman 
shall meet within 72-hours wl th the facility administrator or owner. The 
complaining party(s) may be included In the meetlng(s). 

Source. #2499, eff 10-4-83 

Omb 203.03 Remedies . A final resolution shall be a written agreement 
satisfactory to the state long term care ombudsman. If resolution cannot 
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be achieved the state Ions term cere ombudsmen fhell refer the cege to the 
ettorney general'a office for possible ection under RSA 167-A:?7, II. 



PART Omb ?06 RESERVED 

CHAPTER Omb 300 ACCESS 

PART Omb 301 OMBUDSMAN'S OPPICB 

Stetutory Authority: RSA 167-A:?6 end RSA 167-A:?8 

<*b 301.01 Acceie to F acilities end Aeencies . 

(e) The ombudsmen or authorized representative shell enter the 
facilities and agencies during the normal working hours except in an 
emergency situation where there is cause to believe that there is danger to 
life and/or safety. 



(b) If access is refused to the ombudsmen's office, the state 



ombudsman shall immediately notify the attorney general's office who shall 
take legal action as it deems appropriate which could include but is not 
limited to a petition to superior court. 

(c) The ombudsman or authorised representative shall normally 
report their presence in the facility to the designated person in charge 
and upon request by any staff, shall produce identification which 
establishes their affiliation with the long term care ombudsman's office, 
except in an emergency situation where there is ceuse to believe that there 
is danger to life and/or safety. 



Omb 301.0? Access to Residents . 

(a) The ombudsman or authorized representative shall have the 
right to present him/herself personally to the residents and to introduce 
him/herself, to explain the program and to provide information. 



(b) The ombudsman or authorized representative shall receive 



permission before entering a resident's room. If the resident, due to a 
physical t id/or mental condition, is unable to give such permission then 
the ombudsman may go into the resident's room. 

(c) If the resident's room does not permit private consultation 
to occur between the ombudsman or authorized representative and resident, 
or if such consultation infringes upon the rights of roommates, then the 
ombudsman shall request an appropriate private place for such meeting. 



Source. #2499, eff 10-4-83 



Source. #2499, eff 10-4-83 
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(d) The resident(s) and ombudsman or authorized representative 



may also meet in any common area of the faciliiy unless their presence 
there would infringe upon the privacy or rights of other residents. 



( e) Fac ility staff may refuse or terminate an ombudsman visit 



with a resident only when such a visit is a direct threat to the health and 
safety of the resident and that information is documented by his/her 
physician in that resident's medical records. 



(f) An exception to the above Omb 301.0?(e) rule, occurs when the 



resident, willfully and knowingly with full information related to hir 
medical condition, waives medical advice and chooses to meet the ombudsman 
in spite of the risk. In such cases, the facility may request that the 
resident sign an appropriate written statement in which he/she takes 
responsibility for his/her actions. 



Omb 301.03 Access to Resident Records . These procedures accommodate 
the needs of the ombudsman program for access to information and the 
resident's right of privacy for their records. 

(a) Access to medical or personal records shall be sought only 
where required to fully investigate: 



(1) a specific complaint made by or on behalf of a resident 
or residents; or 

(2) information about the conditions of the long-term care 
facility generally. 

(b) The inspec t ion of records shall be accompl i shed in 



conformance with RSA 167~A:26 in as private an area of the facility as 
possible* 



(c) In cases involving a specific resident, the res i den I or 



his/her legal representative may be asked to sign a release of information 
form Omb #2. A copy of this signed release may be given to the facility 
for their records. Failure to obtain a signed release shall not prohibit 
the ombudsman from access to the resident's records. 



(d) In cases involving the condi t ions of the long- tern*, care 



facility generally, the state long-term care ombudsman may review patient 
records at random in order to determine the val idi ty of the complain'*. . 
Records copied shall not have any identifying mark or note. 



Source. #2499, eff 10-4-83 



Source 
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Omb 301.04 Disclosure of Resident's Records Information . 

(s) The ombudsmsn's office shsll not discuss or disclose 
lnforrastlon In the records or disclose s resident's Identity outside of the 
ombudssisn program of which they are a part, unless: 

(1) the resident or lega! representative hss consented to 
such disclosure, and specifies to whom the Information may be 
disclosed; or 

(2) s court orders the disclosure. 

(b) The ombudsman's office may request copies of the resident's 
records or parts thereof. The ombudsman' s office shall reimburse the 
facility for copies. 

Source. #2499, eff 10-4-83 

Omb 301.05 Other Documents and Records of Facility and Agencies , 

(s) The ombudsman shall have access to any books, files, or 
records that pertain to residents or clients and are required by law to be 
nslntslned by the fsclllty or government agency. 

(b) The ombudsman shall follow the procedures In Omb 301.03 and 
Omb 301.04. 

Source. #2499, eff 10-4-83 
PART Omb 302 APPROVED ORGANIZATIONS 

Ststutory Authority: RSA 151:28, KSA 167A:Z5 
Omb 302.01 Definitions . 

(a) "Bona Fide Community Orgsnltatlon** means a public agency or 
any other non-profit agency which provides health or social services to the 
elderly, or any church group, association of older persons or fraternal 
service club. If the purpose of such agency, program or organltatlon 
Includes rendering assistance to residents without charge, but only if 
there Is neither a commercial purpose nor affect to such assistance. 

(b) "Approved Organisation** means either: 

( 1 ) a bon s f Ide commun I ty organ I tat Ion wh Ich the ombudsman 
hss determined to meet the criteria estsbllshed under Omb 
302.04(b); or 

(2) a legal aid program. 
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(c) "Legal Aid Program" meana a non-profit organization providing 
free legal services and/or advocacy assistance. 

(d) "Access" to approved organizations means Lht right to: 

(1) enter any long term care facility; 

(2) communicate privately and without restriction with any 
resident who consents to the communication; 

(3) seek consent from a resident to communicate privately 
and without restriction with that resident; and 

(4) observe all common areas of the facility except the 
living area of any resident who protests the observation. 

Source. #2499, eff 10-4-83 

Omb 302.02 Application Procedurea . Each organization seeking 
authorization for access under RSA 151:28 to long-term care facilities and 
their residents shall make written application to the ombudsman office and 
shall supply the following information: 

(a) Name, address, and i lephone number; 

(b) Signature of the director, chairperson, or the authorized 
representative of the or&..nlzat ion ; 

(c) Name and telephone number of the contact person; 

(d) Statement as to whether the organization is seeking approval 

as : 

(1) a bona fide community organization; or 



(2) a legal aid program. 

(e) A copy of the grant, charter, statute, certificate of 
incorporation, by-laws or other documentation, sufficient to prove the 
establishment and purpose of the organization; 

(f) References from 2 or more agencies or organizations; 

(g) Past and present activities and accomplishments of the 
organization; and 

(h) Purpose in seeking authorization for access to long-term care 
facilities. 



Source. #2499, eff 10-4-83 
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Omb 30?. 03 Review of Application . The office of ombudsman shell 
evaluate applications based upon the following criteria: 

(a) Applicants shall submit all required application materials at 
one time to the office of ombudsman; 

(b) An application shall be deemed to be received on the first 
day that all of the required application materials are delivered to the 
ombudsmen office during their normal working hours (Monday-Friday 8:00 a.m. 
through 4:00 p.m. ) ; 

(c) A decision by the ombudsman office to approve or disapprove 
an application shell be made in writing within 30-deys after receipt as 
required by RSA 151:28; 

(d) If disapproved, the office of ombudsmen shall indicate in the 
written notice the reason for disapproval, which may include: 

(1) incomplete application; 

(2) insufficient information; 

(3) not a legal aid program; or 

(4) not qualifying as a bona fide community organization. 

Source. #2499, eff 10-4-83 

Omb 302.04 Approval Criteria . 

(a) Legal aid programs. The ombudsman shall approve an 
application from an organization seeking authorization for access as a 
legal aid program if the completed application documents the organization 
as a legal aid program. 

(b) 8ona fide community organization (8FCO) . The ombudsman chall 
review the total application of an applicant seeking designation as a BFCO, 
including contact with references and investigation into past and present 
activities of the organization. In evaluating the organization, the 
ombudsman shall assess: 

(1) Whether or not the organization is a public or 
non-profit agency, church group, association for older 
persons, fraternal service club, or similar type 
organization, which provides health or social services to the 
elderly without remuneration; 

(2) Whether or not there is a commercial purpose or affect 
to the assistance; 
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(3, Whether or not more than half of their normal activities 
include one or more of the services listed bolow: 

a. Visiting, talking with, and making personal, social, 
and legal services available to people; 

b . informing Persons of their legal rights, 
entitlements and obligations by: 

1. distributing educational materials; or 

2. group and Individual discussions; 

c. Providing assistance to people In asserting their 
legal rights; or 

d . V,y other ways of helping people to achieve the full 
enjoyment of their rights; and 

(4) Whether or not, based upon all the above considerations. 

he organisation is more likely than not to use the access to 
Improve the quality of life of the residents in long-term 
care facilities. 

Source, #2499. eff 10-4-83 

0mb 302 . 05 ninir— " " f »»™d °rg.nU,Uons. Ml equations 
approved for access to long-term ere facilities shall. 

(a , Furnish the office of ombudsman with a list of those 
individuals who will be using the access; 

(b) Promptly notify the ombudsman of revisions to the list 
described In (a); 

(c, Provide those Individuals who will use the access with 
written identifications of their organisational affiliation; 

(d) Terminate that documentation when the individual ceases to be 
a member of the organisation or no longer will have access; 

(e) seek access only during regular visiting hours of the 
long-term care facilities; 

(f ) Show. upon request of a long-term care facilities 
representative the written identification; 

(., identify him/her self to the resident and receive the 
resident's authority before entering a resident's personal living space; 
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(h) Respect the resident's right to terminate a visit; 

(i) Keep confidential all communication with a resident; and 

(j) Comply with the long term care residents bill of ri 
RSA 151:21. 



Source. #2499, eff 10-4-83 
Omb 30?. 06 Long-Term care Facilities' Obligations . 

(a) A long-term care facility shall allow access during regular 
visiting hours to representative of approved organizations having proper 
identification. 

(b) A long-term care facility shall not limit, restrict or 
otherwise discourage access by approved organizations. 

(c) A long-term care facility shall not retaliate against a 
resident Tor communicating with a representative of an accessed 
organization. 



(d> Retaliation shall include coincidental worsening of quality 
of care (including less staff time, inattention and long delays in calls 
for assistance, discrimination in feeding (cold food, poorer quality, 
delayed meals) , verbal and physical threats, harassment, undocumented 
revisions in type, dosage, frequency of administration of medication, 
restrictions in permitted activities, (library privileges, therapy, social 
hours, etc. ) . 

(e> A long-term care facility shall respect the confidentiality 
of communications between residents and representatives of accessed 
organizations. 



Source. #2499, eff 10-4-83 

Omb 302.07 Complaints by Long- Term Care Facilities . An administrator 
of a long-term care facility may file a complaint with the ombudsman if 
behavior of a representative of an accessed organization or policies of an 
accessed organization are threatening the health, safety or wt fare of 
res i dents . 



Source. #2499, eff 10-4-83 



Omb 302.08 Complaints by Acc essed Organizations . An accessed 
organization may file a complaint with the ombudsman if the organization: 

(a) Is denied access to the facility or a resident; 
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(b) Is hindered in fulfilling purposes oT access because of the 
facility's failure to honor confidential and private meetings, or to 
restrict group informational presentations; 

(c) Suspects retaliation by the long term care facility against 
residents; or 

<d> Has any other basis to suspect the facility is undermining 
the purposes of access. 

Source. #2499, eff 10-4-83 

Omb 302.09 Receipt of Access Complaints . A long* term care facility or 
an accessed organization may file a complaint with the ombudsman. A 
complaint shall be submitted in writing and shall include: 

(a) The name of the complainant; 

(b) The facility or organization against whom the complaint is 



lodged ; 
time(s) ; 



(c> Description of specific complaint(s) including date(s) and 



(d> Names of residents or individuals affected; and 

<e> Any other information requested by the ombudsman. 

Source. #2499, eff 10-4-83 

Omb 302.10 Complaint Resolution . The ombudsman shall: 

(a) Notify the organization or facility of the complaint and 
accept a reply from the organization or facility; 

<b> Investigate the complaint according to usual complaint 
investigation procedures; 

(c> Make written findings as to whether the complaint is 
validated or not; 

(d) Meet when appropriate wi th the long-term care facility 
administrator and representative of the accessed organization to review 
findings and negotiate a resolution which may include removal/suspension of 
the individual from access to the long-term care facility, and revision of 
long-term care facility organization policies over accessed activities; and 

<e> Notify, in writing, the long-term care facility and the 
accessed organization of the final resolution. 

Source. #2499, eff 10-4-83 
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Omb 30?. 11 Termination of Access . The of rice of ombudsman shall 
notify In writ ins the accessed crgan I tat Ion of its decision. In 
determining whether or not to te mlnate access of an Individual or 
organization, the ombudsman shall consider: 

(a) The number and type of prior validated complaints; 

<b) Whether or not the complaint Is against an Individual or 
policy of the organization; and 

(c) Severity of harm to residents' health and welfare. 

Source. #?499, eff 10-4-83 

Omb 30?. 1? Appeals . A facility o* accessed organization may appeal a 
decision by the office of ombudsman under RSA 541. 

Source. #?499, eff 10-4-83 

CHAPTER Omb 400 RECORDS - Statutory Authority: RSA 167-A:?S 

PART Omb 401 CONFIDENTIALITY OF RECORDS 

Omb 401.01 Ombudsman Files . 

(a) The central complaint log and all case records (files) shall 
be secured in a locked file cabinet In the office of ombudsman. Only the 
state ombudsman or an authorized representative shall have sccess to these 

files. 

(b> The records to be kept confidential Include, but are not 
limited to: 

(1) notes of the Invervlew with, or affidavits by, 
complainants; 

(?) all copies of residents* medical records or diagnoses; 

(3) all state long-term care ombudsman program memorandum 
which are developed In the process of evaluating and 
resolving residents' complaints; 

(4) all photographs, videotapes, tape recordings of 
complainants /individuals ; 

(5) information containing unverified complaints about 
facilities, facilities' owners , administrators, staff, r 
other professionals involved in the long-term care system; and 
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(A) lnv..ll|.tlv. MUrlili .nd othir Informttlon •*»«!»>• 
ir ft.r .nd oV|.nlt.d In th. proc... of .onltorin, th. 
d.»lop M ni .nd" Lpl.Mnt.Hon of 1.-.. re.ul.Uon.. .nd 
pollcl.i .ff.ctlni th. lon» tarn ctri o»bud.».n. 

|ourc«, M.99. tff 10-.-B3 

c.r. cbudMiin ih.ll b. th. .01. cu.todl.n of the office r.cora.. ice, 
for dtlclollr. of lnfor..tlon .lull only be ir.nt.d when : 

(., » court, pur.u.nt to RSA 1M-»:I» IV. (.MM. ord.r. th. 
dLicloiure-; or 

,., ^^^x^r^sr* 1 * 

2 SSI. indlc.fd in wrltln, to who- .uch dl.elo.ur. M, b. -do. 

<1) Th. cll.nt .nd/or co.pl.ln.nt .h.ll b. r.qulr.d to .l t n 
0«b fori. « which .h.ll Includ.: 

what Inforo.tlon I. to b. r.le.sed; 

b. to who. .nd for wh.t purpo.e InfonMtlon I. to be 
r.l....d; 

c. wh.t th. po..lbl. con..quence. of .uch r.le.se .nd 
InfonMtlon could be. 

<2> Cople. of 0»b for. « -h.ll be slven r.qulred to: 
.. The client .nd/or co»pl.ln.nt; 

b. Th. r.f.rr.l U.ncj; or 

c. The lon 8 -t.r« c.r. f.cllltj or 8 o»ern»ent n.ncy. 

Source. t?*99. .ff 10-4-83 

Cb .01.03 p eferr.l. t " "H»tf »»«ncl... 

u , Record, fro. the o-buds-un', files pert.lnin, to 
of llc.n.uVe. cert^U.tlon Hfe ..fet, ..n^Ut^. »«• ^.mll. 
cod« *nd ordinance. «h«ll be "U«»«d l ° d tB * bu " loc .l or «Ute Mre and 

coupWint without * etRned release. 
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(b) Vlolttloni of t civil or criminal natur* shall be referred to 
tha attorney ganeral's office puriutnt to Omb 202.03 and 202.04. 

Source. 12499, eff 10-4-83 

Omb 401.04 Abuie Roportln* . 

(t) Institutional. Validated cafes of Institutional abuse shall 
be reported to the state office of adult services pursuant to N.H. division 
of health and welfare, I tarn 671:5603.4, and to the bureau of health 
facilities administration pursuant to RSA 151:27 and RSA 151:29. 

(b) Non-Ins tl tut lonal . Complaints received by the office of 
ombudsman Involving alleged non-Ins 1 1 tut lonal adult abuse shall be referred 
to tha appropriate state district office of welfare. 

Source, #2499, eff 10-4-83 

Omb 401.05 Reports of Findings and Racommendatlons . The ombudsman's 
report to facilities and agencies of findings and recommendations shall 
protect the Identity of the complalnant(s) and/or the resident unless the 
complainant and cllant give a signed release of Information. 

Source. #2499, eff 10-4-83 

Omb 401.06 Court Orders . Pursuant to a court order, disclosure of the 
ombudsman's files will be made, RSA 167-A:?5. This shall Include under 
RSA 167-A:25 IV, (b) , an order by the court to testify In any judicial 
proceeding (Including and/or criminal) regarding Information which Is 
considered confidential as defined In RSA 167~A:25 IV. 

Source. #2499, eff 10-4-83 

PART Omb 402 RESERVED 

Source. #2499, eff 10-4-83 
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Prepared Statement op Doris R. Stout, Kansas City, MO 

I recommend that Long Term Care Ombudsman offices be separate, independent 
agencies from state units on aging. Directors of state units on aging have different 
responsibilities and loyalties than those of the LTC Ombudsmen. The LTC Ombuds- 
men's first consideration must be the residents' welfare. 

Conducting investigations in the fairest, most impartial manner possible, so that 
factual information can be presented to bring about effective change is paramount 
to the residents' interests. In Kansas by conducting investigations in this way we 
have won the respect and cooperation of consumers, the industry and other state 
agencies. 

In one instance, however, during an investigation involving eleven residents I was 
not permitted to leave my office for several months to complete the investigation. I 
did as much investigation as possible by phone and in writing but could not do an 
appropriate investigation without further on-site review of records and interviewing 
of witnesses. An FBI agent called and requested that I come to his office to discuss 
the case. There were many impediments to my visit to the FBI office by a senior 
staff member of the state unit on aging. Only after I stated that I did not want to 
impair or even give the appearance of impairing a federal investigation was permis- 
sion granted. The FBI is currently investigating an issue brought to my attention. 

In Kansas the LTC Ombudsman has a mandated state statutory responsibility to 
prepare an Annual Report for the Legislature, the Governor and the Secretary on 
Aging. The law states also that the LTC Ombudsman work under the supervision of 
the Secretary on Aging. The LTC Ombudsman thus must work with the Secretary 
on Aging to prepare a report. The Annual Report to be an effective tool for the Leg- 
islature needs to be released in January when it convenes. The 1982 printed Annual 
Report was confiscated by the Secretary and released after the Legislature ad- 
journed. The 1983 Annual Report was released again after the legislature ad- 
journed. The 1984 Annual Report is yet to be printed although I prepared the report 
in a timely manner. On September 30 it will be time to draft the Annual Report for 
1985. 

During my absence the files were reviewed by the Special Assistant, who has had 
no training in investigation or more importantly in the confidentiality of records. 

These are but a few of the incidents that have occurred that demonstrate the 
problems of an Ombudsman housed in a bureaucratic setting. I think there is a di- 
chotomy in the law. When there are mandated responsibilities there ought to be 
congruent authority for carrying them out. 

This year federal grants directly to the LTC Ombudsman will end. Administration 
monies will go directly to the state units on aging thus the federal government will 
not monitor the LTC Ombudsman Program in specific ways as in the past. This 
could dilute the program so that it is little more than a paper shuffling exercise. 

I have been a practicing Ombudsman for twelve years; eight years in a general 
jurisdiction office and four years as Kansas Long Term Care Ombudsman. I have 
studied other Ombudsman offices here and abroad. It has been my experience that 
those offices that operate best to meet people's needs are those that are a separate 
agency unto themselves, usually with the Ombudsman chosen by a select committee 
of the legislature for a term of office. 

I hope this information is helpful as you deliberate. Please let me know if you 
need further information or if I can assist you. 



Citizens for Better Care, 
Lansing, Ml, October 3, 1985. 
Re: Status of the Long-Term Care Ombudsman Program under the Older Americans 

(OAA). 
Mario Biaggi, 

Chairman, Subcommittee on Human Services, Select Committee on Aging, Washing- 
ton, DC. 

Dear Chairman Biaggi, I am quite pleased to respond to your letter of September 
19, 1985, and provide the Subcommittee with my experience and problems as Michi- 
gan's Long-Term Care Ombudsman. In the two years I have held the position, the 
joys and frustrations of State Ombudsman have been many. 

Although 1985 is the tenth anniversary of amendments to the federal OAA man- 
dating the creation of Long-Term Care Ombudsman Programs (LTCOP) in each 
state, the Michigan program is celebrating its thirteenth birthday this year. Michi- 
gan was one of the seven demonstration projects established during the Nixon Ad- 
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ministration. Citizens for Better Care (CBC) has been the grantee agency for the 
Michigan LTCOP every year since 1972. 

CBC is a non-profit, consumer organization headquartered in Detroit, Michigan. It 
began from a June 10, 1969, resolution from the Common Council of the City of De- 
troit requesting that the City's "Health Department to take leadership to encourage 
an association of nursing home and home for the aged users, their relatives, and 
other elements of the public interest, in order to help maintain high quality care 
where it now exists and to improve it where it doesn't/' It has grown to a statewide 
educational and advocacy organization with over 700 members, five offices, 14 paid 
staff, and 100 volunteers. 

Most of CBC's paid staff members are local or State Ombudsmen just as most of 
the vounteers serve as advocates in individual nursing homes across the state. The 
Michigan LTCOP is one of three major projects in CBCs work. 

In the time I have been Ombudsman, the major elements of the Michigan LTCOP 
have been: 

(1) Development of additional local Ombudsman projects; only five (5) of the 
state's fourteen (14) Area Agencies on Aging have local Ombudsman programs; 

(2) Increased coordination with the Michigan Department of Public Health 
(MDPH), the state licensing agency for the state's nursing homes and homes for 

SSLiS? 1, ^ UTe a hi * h <i uant y of life and care within facilities under 
MDPH's authonty; 

(3) Receipt and investigation of complaints concerning the state's long-term 
care facilities, particularly for those in an area without a local Ombudsman's 
project; 

(4) Support and techncial assistance to the existing local Ombudsman pro- 
grams; 

(5) Monitoring and evaluation existing and proposed federal, state, and local 
laws, regulations, and policies affecting LTC residents and facilities; and 

(6) Providing educational materials and presentations on LTC issues to inter- 
ested persons and agencies. 

These tasks are jointly developed by CBC and the Michigan Commission and 
Office on Services to the Aging (OSA), the state unit on aging. While the Michigan 
LTCOP is probably one of the "most independent" of all state LTCOPs in the coun- 
try, it has received and looks forward to a strong relationship of support, coordina- 
tion, and collaboration with the OSA and many OAA providers on LTC issues and 
concerns. 



INDEPENDENCE FOR THE LTCOP 

In the context of this background, I have several thoughts on your specific ques- 
tions concerning the independence of the LTCOPs. 

State Ombudsman, both within and outside state units on aging, complain about 
the jack of independence. A similarly diverse group do not have problems of inde- 
pendence or the ability to perform their OAA mandated tasks. 

Some Ombudsmen feel 'buried in state government" without access to decision- 
makers for action or guidance on LTC issues and problems. 

Some Ombudsmen, myself included, are frustrated by a philosophy within or in- 
terpretation of the OAA by many segments of the elderly services community that 
™e focus of OAA resources should be those elders living in housing other than LTC 
facilities. The talk of "community-based services" rather than "long-term care serv- 
ices" perpetuates the gross myth that nursing homes and board and care facilities 
are not part of the community or are not homes. 

Under current and past Administration on Aging (AOA) practices and procedures, 
these complaints and concerns of State Ombudsmen have not been resolved. The 
AOA refuses to evaluate and judge these complaints and leaves the Ombudsmen to 
his/her own solutions. The AOA is not willing or able to answer Ombudsmen com- 
plaints about there inability to adequately perform their mandated jobs. 

Faced with these problems and history, many advocate an independent, separate 
home for the state LTCOP outside the state unit on aging. If state Ombudsmen are 
to effectively deal with the multitude of governmental laws, regulations, and poli- 
cies affecting LTC residents, they must be free of even the appearance of conflict 
with all licensing, regulatory, and reimbursement agencies. Therefore, the place- 
ment of an independent state LTCOP depends on the statutory and political configu- 
ration of each state's government. 

The major advantages of Michigan's placement with a non-governmental agency 
include: 
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(1) Strong assurances that Ombudsman work is a free, an independent voice 
of resident and consumer concerns and not those of "government or the m- 

(2) ^3trong ties to other non-governmental agencies concerned about LTC. 



ADDING OP DUTIES TO THE LTCOP 



Other* have advocated adding to the list of LCTOP responsibilities non-institu- 
tionalized LTC services such as home health, respite care, homemaker, etc. While 
CBC and its state and local Ombudsman projects have looked at advocacy within 
those service delivery systems, I categorically oppose any increase in LTCOP respon- 
sibility without an appropriate increase in funding to meet those new responsibil- 

ltl ft is a disservice to the public and to the reputation of "government" to create a 
statutory duty for services without appropriating the funds necessary to carry out 
that service. The state LTCOPs have already once suffered that fate with the addi- 
tion of board and care facilities without any increase in funds to answer requests for 
service for thousands of residents promised something by statute. 

A second and equally important concern I have with the addition of non-institu- 
tionalized services is with real, not potential, conflict of interest it will raise. Eyey 
state unit on aging and Area Agency on Aging (AAA) is intimately involved in the 
provision and delivery of these services. For state and local Ombudsman programs 
housed with or funded by the state unit or AAA, the public will rightly ask how can 
the independence of the Ombudsman's work be guaranteed. The addition will be 
seen as another complication factor in the Ombudsman's independence. 

The conflicts of interests created by adding non-institutionalized services to 
LTCOPs must be thoroughly analyzed and resolved prior to adding the service area. 

ADEQUACY OF CURRENT LTCOP FUNDING 

For FY 1985, the Michigan LTCOP received $101,000 which provided 3.53 FTEs. 
The 1% of Michigan's Title HIB funds accounted for approximately $86,000, with 
the remainder of the total coming from general state revenues. 

The funding is not adequate to serve the 60,000+ residents of Michigan s 440 
nursing homes, 130 homes for the aged, and an estimated 1000 Adult Foster Care 
Homes where the OAA mandates Omudsman services. Facilities in areas ot the 
state without local Ombudsman projects are as far as 500 miles from the office i of 
the Michigan LTCOP. Even with the consideration of the 5 of 14 local AAAs that 
fund local Ombudsman projects, the entire Michigan Ombudsman system had avail- 
able less than $300,000 for the FY 1984 fiscal year. 

Merely raising the $20,000 floor is not sufficient. The OAA language as to insur- 
ing an "effective" LTCOP must be actualized through increased funding, A raise in 
the percentage or a new formula based on the number of beds or other factors is in 
order. I would also recommend that the funding formula be improved with a federal 
incentive to states that put state revenues into the state LTCOP. 

TECHNICAL ASSISTANCE TO LTCOP BY THE AOA 

If I had provided the same quality and quantity of technical assistance and sup- 
port to local Ombudsman projects of Michigan that the AOA has provided to me, I 
would not be state Ombudsman. I would hope that someone would have fired me or 
I would have had the grace to quit. . 

When I compare the technical assistance and support we have received from the 
OSA to AOA, I am convinced it is not a matter of government or bureacracy or 
money but of commitment to the work of the Ombudsman programs that separates 
the two. 

I heartedly recommend that AOA be mandated to: . 

(1) Provide a timely summary of Ombudsman annual reports including statis- 
tical complaint data, state laws and regulations promulgated du ™&J*! e „y ear ' 
an accurate mailing list of all state LTCOPs, a description of each LTCOP s or- 
ganization location and relationship to local projects, funding sources, and a list 
and description of the major long-term care concerns/issues identified by each 
LTCOP. . . 

(2) Convene and fund a yearly conference of LTCOPs for training. 

(3) Convene and fund regional meetings of LTCOPS and their staffs every six 
months. 
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(4) Maintain a clearinghouse on programmatic issues such as statistics gather- 
ing and interpretation, liability insurance, confidentiality and the subpeona of 
records, negotiation skills, state Ombudsman legislation, fundraising, etc. 

(5) Contract out a clearinghouse on substantive LTC issues such as the impact 
of DRGs, certificate of need, medicaid discrimination in LTC, effective resident 
council development, nursing home reimbursement, etc. Substantive issues are 
clearly outside the interest and ability of the AO A to handle. 

OMB CIRCULAR 122A 

The existence of OMB Circular 122A with its broad, tenuous definition of lobbying 
is in conflict with the letter and spirit of the OAA Ombudsman's mandate for serv- 
ices to the nation's elderly living in LTC facilities. Many state and local Ombuds- 
man programs have been and will be intimidated by the OMB's threat to future 
funding, non-profit tax status, charitable bulk mail permits, and other issues. 

I strongly recommend that Congress clear the air cn the applicability of Circular 
122A and the advocacy services due seniors by state and local Ombudsman, in par- 
ticular, and all OAA providers, generally. 

I deeply appreciate the Subcommittee and you interest in the health and integrity 
of state LTCOPs. Please do not hesitate to call on me or other Michigan Ombuds- 
men or CBC staff for additional information. 
Sincerely, 

Holus Turn ham, 
State Long-Term Care Ombudsman. 



Testimony of Jacqueline C. Walker, Connecticut State Ombudsman, 
Department on Aging 

My name is Jacqueline Walker. I am the State Ombudsman with the Connecticut 
Department on A$ing. 

In 1975 I was hired by the Connecticut Department on Aging as the Ombudsman 
Program Specialist which was funded with $18,000 of Older American's Act money. 

Because it was virtually impossible to maintain a viable advocacy program for 
nursing home patients with that amount of money, Connecticut's Department on 
Aging submitted an Ombudsman Bill (C.G.S. 17-135a-m) which on passage went 
into effect in 1977. The bill called for a State appropriation of $260,000 to establish 
an Ombudsman Office to be staffed by one State Ombudsman and five Regional Om- 
budsman. The Department has since hired a sixth Regional Ombudsman. 

The Ombudsman Program in Connecticut is highly respected and well-known for 
the work it accomplishes and the complaints which it handles. All complaints are 
directed to our office and it is only when violations or infractions are uncovered 
that the Ombudsman refer the problem on to the appropriate regulatory agency. 
Connecticut also has a patient's bill of rights which was instituted in 1975. 

The Ombudsmen are well trained and knowledgeable regarding nursing home 
laws and regulations. The majority of the complaints are resolved Dy the Ombuds- 
men without further referral. The Ombudsman Office works closely with the De- 
partment of Health Services, the Department of Income Maintenance and the 
State's Attorney. In addition, the State Ombudsman meets regularly with the Coor- 
dinator of the Commission on Long Term Care regarding problem issues relating to 
nursing homes. 

The State Ombudsman actively participated on the Committee which promulgat- 
ed regulations requiring that nurses aides complete a training program before being 
allowed to work in nursing homes. In addition, the State Ombudsman assisted in 
the revisions of the Public Health Code as it applies to nursing homes. 

The Ombudsman statute stipulates the mandatory reporting of abuse, neglect, 
abandonment and exploitation by all nursing home personnel These reports are in- 
vestigated by the Ombudsman and are, by law, referred to the State's Attorney. 

Because Connecticut's Ombudsman program is state funded, we do not have some 
of the same problems as other states. Connecticut does, however, still receive and 
utilize the Federal Administration on Aging grant for Ombudsmen. I do feel, howev- 
er, that many states are trying to establish and maintain a worthwhile program 
with very little Federal funding. I feel that the Ombudsman Program has never oc- 
cupied a prominent place in the Administration on Aging, although it's mandate is 
crucial to residents of long term care facilities. In addition, the requirements placed 
on Ombudsmen continualy increase without the increased federal funding. I feel 
strongly that the Ombudsman program should not be placed in a regulatory agency. 
This would definitely be a conflict of interest The placement of the program in pri- 
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vate agencies such as Legal Services, or independent agencies such as the Depart- 
ment on Aging is more acceptable inasmuch as those agencies are not part of thrj 
regulatory process. ^ . , « _ • « 

In those situations where the Ombudsman Program does not nave the Ireedom to 
act judiciously in the resolution of problems, I believe the Ombudsman Office should 
be moved. Certainly, as an independent agency the Office might have fewer con- 
straints, unless there are state statutes limiting the functions of that office. 
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LONG-TERM CARE OMBUDSMAN PROGRAMS AUTHORIZED UNDER 
THE OLDER AMERICANS ACT: KEY FACTS OP THIRTEEN INDEPENDENT PROGRAMS 

The Older Americana Act requires each State agency on aging to establish 
and operate a long-term care ombudsman program. There are four main purposes 
to thia program: (1) inveatigate and reaolve resident complainta in nursing 
homes and other long-term care facilities; and monitor the implementation of 
Federal, State, and local lavs and policies with respect to long-term care 
facilities; (2) eatabliah procedures for the ombudsman to gain access to long- 
term care facilitiea and patients' records; (3) create a statewide reporting 
system to collect and analyse data relating to complaints and conditions in 
long-term care facilitiea; and (4) eatabliah procedures that protect the iden- 
tity of the complaint. The State may run the program directly, or through any 
public agency or private non-profit organitation which ia not an aaaociation 
(or affiliate) of long-term care facilitiea. According to the Adminiatration 
on Aging (AoA), 41 States administer the program within the State agency on 
aging and 13 States administer the program independently, that is, outside the 
State agency on aging. 

Congreasional Reaearch Service (CRS) ataff telephoned the 13 independent 
ombudsman programs to find out how these programs operate and how they are 
administratively structured. The Alaska program currently operates under 
contract with the State agency on aging, but aa of January I, 1986, the program 
will be subsumed under the State agency on aging operations. Of the remaining 
12 programs, 5 are located in private non-profit organisations (Colorado, Dela- 
ware, Diatrict of Columbia, Michigan, and Wyoming); 3 are located within the 
Governor's office (Montana, New Jersey, and South Carolina); 3 are located 
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in an independent State agency or commission (Maine, Oregon, and Wisconsin); 
and I is located in an umbrella department of aocial and health services which 
alao includes the State agency on aging (Washington). 

The following five categories show the breakdown of different types of 
ombudsman programs. 

0mbud «"n Programs Loca ted in Private, Non-profit Organisations 

a. Colorado. Located in the Medical Care and Resesrch Foundation 
under . 3 year contract with the State agency on aging. The Foundation haa 
responsibility for hiring the ombudsman who receives supervision and direction 
from a staff member at the State agency on aging. The memberahip includes 
citizens, consumers, state office on aging staff, and providers. The purpose 
of the board appeara to be strictly advisory snd not policy-making. The Om- 
budsman program consists of the ombudsman and one ataff assistant. 

b. Delaware. Located in Supportive Community Services, Inc., under 
a yearly contract with the State agency on aging. From 1976-1981 the program 
waa located within the Delaware Diviaion of Aging. The president of Supportive 
Community Services hires and supervises the ombudsman. The ombudsmsn haa a 15 
member advisory committee which is made up of professionals snd non-profession- 
ala who are invited to serve by the ombudsman. The committee meeta quarterly 
and discusses issues and lobbying strategies. 

The ombudsman haa one-part time ataffer who coordinates volunteers. 

c. District of Columbia. Located in the Legal Counsel for the Elder- 
ly, a department of the American Association of Retired Persons (AARP), effective 
October 1, 1985. AARP hires the ombudsmsn. The ombudsman appeara to operate 
relatively independent of the State agency on aging, but reports to the office 

on a monthly basia. The program haa an informal advisory bosrd which consists 
of members of other AARP and Legal Counsel for the Elderly committees. 
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There are three local ombudsman who handle complaints. 

a. Michigan . Located in Citizens for Better Care (CBC> 9 a consumer 
oriented non-profit group. CBC ' Executive Director hires the ombudsman. CBC 
ia a membership organization conaiating of 1000 nuraing home residenta and 
family members . The membership electa a 21 member board of directors which in 
eludes lawyers, legal service representatives, teachers, auto workers, nurses, 
retirees, snd the first Vice-President c! the AFL/CIO. CBC by-laws prohibit 
nursing home personnel from becoming members of CBC. 

Although CBC has sll responsibility for the ombudsman program, it does 
work closely with the Stete sgency on sging. The State sgency on sging pro- 
vides technical assistsnce and oversees ombudsman hiring. In addition, CBC 
muat conault with the State agency on aging prior to any public position it 
takes, but CBC is free to disagree with the State agency's position. 

b. Wyoming . Located in the Wyoming State Bar Aaaociation. The Exec 
tive Director of the State Bar hirea and supervises the ombudsman, is respon- 
sible for policy and administrative decisions affecting the ombudsman program, 
and acts ss the program'a representative in dealings with the State agency on 
aging. 

A liaison from the State agency on aging closely monitors the ombudsman 
program and reviewa policy with the St ite Bar. According to the ombudaman, 
the State Bar's contract prohibits any interference by the State agency on 
sging, but in practice differences between the two parties are usually negoti- 
ated since the Commissioner on Aging haa the option not to renew the State 
Bar's contract. 

The program doea not have any advisory or policy boards. 

The ombudsman does not have any ataff. 
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2 ' 0«bud«man Program Loc ated Within the Governor's Office 

a. Montana . Located in the Covernor'a Senior Office of Legal and Cm- 
budsm.n Service.. The Covernor'a office .upervi.e. .nd provide, direction to 
the ombudsman and i. re.pon.ible for policy deci.iona. A committee compri.ed 
of repre.ent.tive. from the Governor', office, the State .gency on .ging, .nd 
the Board of Vi.itor. (an advocacy group within the Governor's office) hire, 
the ombudsman and hi. aaaiatant. 

A aubcommittee of the Covernor'a Council on Aging serves .. the program', 
advi.ory bo.rd. The Governor appoint, .ember, of thi. Council which include 
repre.entativea of the health care industry. 

Administrative decisions «re made by a ataff member of the Board of Vi.i- 
tora with ...i.tance from the State agency on aging. 

b. New Jeraey . Located in the Covernor'a office of Institutionalised 
Elderly. The ombudaman i. appointed by the Governor .nd receive, aupervi.ion 
and direction from the Governor', office on Policy .nd Planning. 

The ombudaman i. in the proceaa of aetting up a citiaen's advi.ory bo.rd 
and a nur.ing home admini.trator' s advi.ory bo.rd with .ember, choaen by the 
ombudaman. The purpo.e of the.e board, i. to provide feedback from the commu- 
nity and the nur.ing home industry. 

The ombudsman', office investigates complainta of elderly peraona in 
health-related in.titution.~nur.ing home., re.idential health care f.cili- 
tiea, .nd boarding home, that offer health services. 

The ombud.man has a ataff of 27 peraon.~3 attorneys, 1 paralegal, lo 
clerical, and 13 investigative ataff which include R.Ns and persons with l.w 
enforcement experience. The profe.aion.l staff do not have civil aervice atatu. 
•nd .re hired by the ombudsman. The cleric.l staff .re civil service employes. 
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c. South Carolina . The ombudaman program in South Carolina hand lea all 
health and human aervicea complainta, including long-term care. The ombudaman 
haa aeveral aaaiatant ombudamen working beneath him of which one ia a long-term 
care ombudaman. Thia long-term care ombudaman contracta with local ombudaman 
coordinatora who have reaponaibility for recruiting volunteera. 

The Governor appoints the ombudaman who, in turn, hires hia ataff of 12. 

All policy and adminiatrative auperviaion and direction cornea from the 
Cover nor 1 a Office on Health and Human Service a. 

Prior to 1977, the ombudaman program waa located in the Commiaaion on 
Aging but waa moved to Governor 1 a office where it waa felt it would have more 
authority and viaibility. 

3. Ombudaman Programs Located in an Independent State Agency 

a. Maine . Located in the Maine Committee on Aging (MCoA) , an inde- 
pendent citizen adviaory board. The Governor appoints the Committee'a 13 mem- 
bers who must be over 60 and come trna all geographic regions in Maine. The 
Personnel Committee of the MCoA hue., the ombudaman. The ombudaman receivea 
policy direction from the Comr.it tee' a leaderahip — one Houae and Senate member 
each — and peraonnel auperviaion from the Committee'a director. In addition, 
five committee members serve on an adviaory committee which aeta the priority 
iaaues for the upcoming year. 

b. Oregon . In 1985, the ombudsman's office was moved from the Gov- 
ernor's office to an independent State agency. The program haa a seven-member 
citizen's advisory board whose members are appointed by the Governor. Board 
members have 4 year terms. The board nominates three persons to be the ombuda- 
man; the Governor must appoint one. The ombudsman has job tenure; the Governor 
cannot fire him. 
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The ombudsman submits two reports to the legislature each -ear; meets month- 
ly with the Governor. He does not report to anyone for supervision or direction. 
He has ultimate responsibility for policy an d administrative decisions. 

There are 18 local ombudsmen in Oregon who receive training from the ombuds- 
man. These local ombudsmen are not required to report to the State ombudsman 
for supervision and direction; statutory authority gives them total control over 
their local jurisdiction. Oregon uses 101 volunteers for the State's 200 nursing 
homes. Volunteers must take a 3 month training course. 
The State ombudsman has one and one-half staff. 

c Wisconsin. Located in the Board on Aging and Long-Term Care which 
is attached to the Department of Administration. The ombudsman is hired by and 
receives supervision and direction from the Board's executive director. 

A seven-member policy board hires the Board's executive director. Members 
are appointed by the Governor and have staggered terms. Membera all have long - 
term care background and include a senior citizen, a gerontology professor, 
representatives from consumer groups, the nursing home industry, and health 
maintenance organizations. 

The program was formerly in Governor's Office, but was moved to an inde- 
pendent agency by the legislature in order to free the program from the politi- 
cal process. 

The ombudsman has two and one-half staff. 

4> Ombudsman Programs in S ame Umbrella Agency as State Agency on Apinp 

a. Washington. Since 1983 the program has been located in the Divi- 
sion of Audit which is within the Department of Social and Health Services, 
but was formerly located in the State Bureau on Aging. The ombudsman ia hired 
and supervised by the Division director. Policy and adminstrat ive decisions 
are made by the Division director. 
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The oabudeaen baa aat up nina local edvieory councile. Menberg include 
araa agency on aging dlrectore, aanior cttieene, and feaily aeabere. The purpoee 
of the councila la to provide feedback froa the conaunity, recruit volunteere, 
end lobby. Meabere volunteer their t lae or ere eeked to eerve by the oabudeeien. 

The oabudeaen doee not heve eny eteff. 

5. Under Contract With State Agency on Agini. But to be Incorporeted 
in Btete Agency of Jenuery 19B6 

a, Aleeke . Aa of January 1, 1906, Aleeke'e oabudeaen program will be 
■arged with the Stete egency on eglng (Older Aleekene Coaaleeion). Currently, 
it le loceted in the Aeeocletion of Older Aleekene Programa through a contrect 
with the Older Aleekene Coaaleeion. The Aaaocietion ie aade up of the project 
dlrectore of the 45 eenior prograae under the juriediction of the Older Aleekene 
Coaaiiaelon. 

The eeven-aeaber Boerd of Dlrectore ie elected by the general ■eaberehip 
of 45 project dlrectore. The Boerd hiree the oabudeaen end bookkeeper. The 
oabudeeien receivee eupervieion end direction froei Boerd. Policy ie approved 
by the Boerd. 

The oabudeaen hendlee ell coapleinte of pereone over 60; coapleinte ere 
not Halted to long-tera cere. 

The oabudeaen hee one eeeietent end one bookkeeper. 
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INTRODUCTION 

Thii table is n compilation of state statute* on nuraing home ombudaman 
and patients' rights. 

Twenty-seven states have lava which specifically concern nursing hone 
ombudsman, and thirtv states have Patients' rights statutes. Note, however, 
that these and the remaining states may use the regulatory process to deal 
with both of these subjects. 
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STATE LAW CITATIONS 



ALABAMA 



Coda of Ablebama 1975, through 1985 Supplement 
Ombudsman: 22-5A-1 



ARIZONA : Arizona Revlaed Statute! Annotated, through 1985 

Supplement Patient's Righta: 36-447.17 

CALIFORNIA : West's California Codea, through 1985 Supplement 

Ombudaman: Welfare and Institutions 9700, Patient's Righta: 
Health and Safety 1599 

COLORADO : Colorado Revised Statutes 1973, Through 1984 Supplement 

Patient's Righta: 25-1-120 

CONNECTICUT: Connecticut General Statutes Annotated, through 1985 

Supplement Ombudaman: 17-135A, Patient's Rights: 19a-550 

DELAWARE : Delaware Code Annotated, through 1984 Supplement 

Patient'e Righta; 16-1121 

DISTRICT OF District of Columbia Code, through 1985 Supplement 

COLUMBIA : Patient'e Righta: 32-1304 

FLORIDA : Florida Statutes Annotated, through 1985 Supplement 

Ombudsman: 400.301, Patlent'a Righta: 400.022 

GEORGIA : Official Code of Georgia Annotated, through 1984 

Supplement Ombudsman: 88-1901a, Patient's Righta: 88-1901b 

ILLINOIS : Illinois Annotated Statutea, through 1985 Supplement 

Patlent'a Righta: 11 1/2-4152-101 

IOWA : Iowa Code Annotated, through 1985 Supplement Ombudsman: 

249B.31, Patient's Rights: 135C.14(8) 

KANSAS : Kansas Statutes Annotated, through 1984 Supplement 

Ombudsman: 75-5916 



KENTUCKY : Kentucky Revised Statutes, through 1984 Supplement 

Ombudsman: 194.030, 216.540, Patient's Rights: 216.510 

LOUISIANA : West's Louisiana statutes annotated, through 1985 Supplement 

Ombudsman: 40:2010.1 
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MAINE Maine Revised Statutes Annotated, through 195 Supplement 

Ombudsman: 22.5108, Petlent'e Righte: 22.7921 

MARYLAND Annotated Code of the Public General Lava of Marylend 1957, 

through 1985 Supplement Ombudemen: 70B-4, 70B-5, Patienta' 
Righte 19-343 

MASSACHUSETTS : Masaachuaette General Leva Annotated, through 1985 Supplement 
Ombudemen: 19A-27, Patient'a Rlghtet 111-70E 

MICHIGAN Michigan Compiled Lawa, through 1985 Supplement Ombudemen: 

333.21763, Patient'a Righta: 333.20201, 333.21765 

MINNESOTA : Minnesota Statutee Annotated, through 1985 Supplement 
Patient'a Right: 144.651 

MISSOURI Vemon'a annotated Mlaaourl Statutea, through 1985 Supplement 

Patient'a Righta: 198.088 

NEVADA Nevada Revleed Statutea, through 1983 Supplement Ombudsman 

427A.125, Petlent'e Righta: 449.700 

NEW HAMPSHIRE : New Hampshire Revlaad Statutea Annotated, through 1985 
Ombudemen: 167A:21, Patient'a Righta: 151:21 

NEW JERSEY New Jcrssy Ststutes Annotsted, through 1985 Supplement 

Ombudsmsn: 52: 27G1, Petlent'e Rights: 30:13-5 

NEW YORK McKinney'e Consolidated Lava of New York, through 1985 

Supplement Ombudemen: Executive Law 544, Patient'a Righte: 
Public Heelth 2803-C 

NORTH CAROLINA : The General Statutee of North Caroline, through 1985 

Supplement Ombudemen: 131E-128, Petlent'e Righte: 131E-115 

NORTH DAKOTA North Dakota Century Code, through 1985 Supplement Ombudsman: 

50-10.1, Petlent'e Righte: 50-10.2 

OHIO : Page'e Ohio Revlaed Code, through 1984 Supplement Ombudsmen: 

173.01(m), Petlent'e Righte: 3721.10 

OKLAHOMA Oklahoma Statutes Annotated, through 1985 Supplement 

Ombudrman: 63-1-1902, Patient'a Rights: 63-1-1918 

OREGON : Oregon Revlaed Statutes, through 1983 Supplement Ombudsman: 

441.100, Patient'a Rights: 441.600 
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RHODE ISLAND 
SOUTH CAROLINA 
TEXAS 
UTAH 

VIRGINIA 
WASHINGTON 
WISCONSIN 
WYOMING 



General Uva of Rhode Island, through 1985 Supplement 
Onbudaman: 23-17.5-12, Patient 1 ! Rights: 23-17.5-1 ^ 

Code of Laws of South Csrolins 1976, through 1985 Supplement 
Ombudsman: 43-38-10 

Vernon's Annotated Revised Civil Ststutes of Texts, through 
1985 Supplement Patient's Righta: Human Resources 102.001 

Utsh Code Annotsted, through 1985 Supplement Ombudsman: 
63-26a-l 

Code of Virginia 1950, through 1985 Supplement Patient's 
Rights: 32.1-138 

Revised Code of Washington, through 1966 Supplement Ombudsman 
43.190.010, Patient's Rights 74.42.010 

West's Wisconsin Statutes, through 1985 Supplement Patient's 
Rights: 50.09 

Wyoming Statutes, through 1985 Supplement Ombudsman: 9-2-1301 
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Posting Reporting Accatt 
OabudiMn RaqulrcMntl Raqulri- Acctil to to Confldtn- Pltlcnt 
In Faclllclf wnti gacllUlM R«cord« Training tlallty Right! 



ALABAMA X 
ARIZONA 

CALIFORNIA X 
COLORADO 

CONNECTICUT X 
DELAWARE 

DISTRICT OF COLUMBIA 



FLORIDA 

GEORGIA 

ILLINOIS 

IOWA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETTS 

MICHIGAN 

MINNSOTA 

MISSOURI 

NEVADA 

NEW HAMPSHIRE 
NEW JERSEY 
NEW YORK 
NORTH CAROLINA 
NORTH DAKOTA 



X X 



8/ 



V 



10/ 



X 

X X 
X 

X X ' 

X 
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OHIO 

OKLAHOMA 

OREGON 



Potting 

Require- Reporting Acceu to Aeon to 
F ' CllUl " TrMnlng tfllty K l f hn 



X 
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x X 



RHODE ISLANO 1 i*> 

* X 

SOUTH CAROLINA X x 
TEXAS 

VIRGINIA 

WASHINGTON X X X x 

WISCONSIN 

WYOMINC X » 
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Legend 



y 
y 

y 

5/ 
6/ 
7/ 
8/ 

9/ 
10/ 

II' 
12/ 

13/ 
1*/ 



Report! to Governor, Lagleleture, Cillfornla Commlnlon on Aging, 
California Seniors Legleleture, Area Agenclea on Aging, Licensing 
Authorities for Long-Tern Csrs Fscllltlss 

Raporta to General Aeeeably, Governor 

Report! to Preeldent of Senete, Speaker of the House, Governor 
Reporte to Office of Special Progrene 
Report! to Generel Assembly 

Reporte to Leglelsture, Governor, Secretary of Aging 
Report! to General Aseembly 

Reports to Director Bureeu of Mslne's Elderly, Commissioner 
Maine*! Human Servlcea, Governor, Leglelature 

Reports to Secretary of Elderly Affalra, Governor, General Court 
Reporta to State Council on Aging 
Reports to Governor, Leglelature 

Reports to Governor, Legislature, Federal Commission on Aging, Any Area 
Agenclea on Aging, Department of Social and Health Servlcea 

The Definition of Access as Used In the Nursing Home Cere Act Includes 
Ombudsman 

Access to facilities and confidentiality la provided through the patlent'a 
rights law. 



Mark Gurevltz \j 
Legislative Research Asslstsnt 
American Law Division 
November 21 , 1985 
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Congressional Research Service 
The Library of Congress 



November 15, 1965 



TO Home Select Conaittee on Aging 

Attention: Bente Cooney 

FROM Carol 0 ' Shaughneaay 

end 

Richard Price 

Specialists in Social Legialation 
and 

Susan Schillmoeller 

Technical Information Special iat 

Education and Public Welfare Division 

SUBJECT Selected State Data on Older America « Act Long-Term Care 
Ombudsman Program; State Data on Nuir ir of Nursing Home 
Reaidenta and Beds 



Per your request, attached is a table present iv^ selected data on the long- 
term cara ombudsman program and the number of nuraing home residents and homes, 
by State. (Data haa not been included for Puerto Rico, American Samoa, Guam, 
the Virgin Islands, the Trust Territoriea, or the Northern Mariana Ialands.) 
Following ia a brief deacription of the data and data aourcea. 



Column #1. Organisational Placement of State Oabudaman Programs . The ms- 
jority of ombudsman programs are located in the State agency on a^ing. Er^Lud- 
ing programa in the outlying areaa, the chart shows that in 39 Statea, the om- 
budsman program ia located in the State agency on aging. In five Statea, the 
ombudsman program ia located in private, non-profit organisations; in three 
States, in the Governor's office; in three States, in an independent State agency 
or commiaaion; and in one State, in an umbrella agency which alao includes the 
State agency on aging. (NOTE: For purposes of this chart the Alaska program ia 
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ahown being located in the Stete agency on •Ring; thie organisational place- 
ment ia effactiva aa of January 1966.) 

Source : Information on progrema in State agenciea on aging is from the 
Administration on Aging (AoA); CRS verified thoae progrema which are located 
outaide Stete agenciee on aging, aa indicated by AoA. 

Column #2. 8ub-8tete Ombudiman Btef f/Voluntaere . According to the 1982 
AoA ombudsman report, 43 Stetee indicated thet there were ombudemen ateff or 
volunteere at the eub-State level. We contected thoee Stetee which in 1962 
indicated thet they did not have sub-State ataff or volunteere to verify if 
thia waa atill the caae — Maine, New Hampshire, New Jereey, Delaware, Iowa, 
South Dakota, Hawaii, and Alaaka. Of thoae which have reeponded eo far, 2 
Statea (New Hampshire and Hawaii) indicated that they now have staff or volun- 
teers working on the ombudsman program at the sub-Stste level. The new total 
of States in this cstegory ia 45. We have not yet been able to obtain updated 
information on Iowa. We did not contact the 43 States which had aub-State 
ataff/volunteera in 1982 to determine if they atill had such programs. It 
should be pointed out that although a State may not indicate that it has aub- 
State ataff/volunteera, it may uae other means to provide ombudsman services 
throughout the State; for example, a State agency may uae State agency personnel 
to provide aub-State services under a centralized system. 

Source ; AoA Information Memorandum 84-11, National Summary of State Ombuds- 
man Reports for U.S., FY 1982, Table S, Staffing: State and Local Ombudsman Pro- 
grams, selectively updated. 

Columns #3 and 4. FY 1985 Title III-B Supportive Services Allotment and 
One Percent of Supportive Services Allotment, Whichever is Greater . Sect ion 
307(a) (21) of the Older Americana Act requires each State agency to set aside at 
least one percent of ita title III-B supportive services allotment, or $20,000, 
whichever is greater, to support the State ombudsman program aa required under 
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■•ction 307( ■) ( 21 ) of the Act. If the Stete meete thie doller equivelent from 
Stete end/or locel fundi, it ie not required to uee the title III-B fundi for 
thii purpoee. (NOTE: Thii nquirenent doee not epply to Americen Samoa, Guam, 
the Virgin lelende, the Truet Territoriee, end the Commonweelth of the Northern 
Heriene lelende.) According to AoA, in FY 1984, three Stetee ueed no title III-B 
fundi to eupport their ombudsmsn prugrame (Aleeke, New Jereey, end Virginie), 
Other Stitei msy uii ■ combination of Stiti ind locil fundi, md Federel title 
III-B ind title IV fundi. 

Coluani #3 md 4 ihov only the Federel title III-B eupportive eervicee sl- 
lotment for FY 1985, md one percent of the Stete ellotment, or $20,000, which- 
ever ii greiter. Therefore, theie deti only give in indication of the Federel 
dollir requirement, not how much eich Stete ii ictuilly spending. As we diicui- 
■ ed lut week, AoA it currently compiling totil expenditure! by Stitei on the 
ombudsmen program for FY 1984. 

Column #4 shows thst in 1985, 17 Ststes would be required to spend et leeet 
$20,000 to meet the Older Americsns Act requirement eince one percent of their 
1985 sllotment would be lower then the minimum amount. 

Source: FY 1985 allotments, AoA; one percent of ellotmente celculeted by CRS 

Columns #5, 6, end 7. Dsts on Number of Nursing Homes, Nursing Home Resi- 
dents, end Beds per 1000 Population 65 Yesrs snd Over . These columns show Stste 
dsts on the number of nursing homes end nursing horns resident!, snd the number 
of beds per 1000 populetion 65 yeere end over for 1982. In 1982 there were sl- 
most 18,000 nursing homes with shout 1.4 million residents of ell egee. The 
number of nursing homes in the Statee ranged from e low of 12 in Alsska to e 
high of 1,176 in Celifornie. Similerly, the number of reeidente ranged from 
871 in Aleeka to 105,773 reeidente in New York. The loweet number of bede per 
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1000 population age 65 years and over was in New Mexico with 22. U beda per 

1000 population compared with 97.2 beda per 1000 population in Iowa. 

Source : Unpubliahed 1982 data from the National Neater Facility Inventory 
Survey of Nuraing and Related Care Hotnea, National Center for Health Statiatica 
(NCHS). The definition of nuraing hone uaed by NCHS is that a hone nuat main- 
tain three or mora inpatient bade, and, at a minimum, muat provide one or more 
peraonal care aervicea (auch aa help with eating, walking, correspondence, shop 
ping, dreaaing, bathing, ormaaaage). 
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STATE OF MAINE 
DEPARTMENT OF HUMAN SERVICES 
AUGUSTA, MAINE 04333 




MICHAtlR.riTIT 
COMMISSIONED 



November 27, 1965 



Honorable Mario Blaggl, Chairman 
Select Committee on Aging 
Subcommittee on Human Services 
US House of Representatives 
716 House Office Bldg., Annex 1 
Washington, D.C. 20515 

Dear Congressman Btaggt: 

I wish to add my comments to what are apparently ongoing discussions 
about the placement of the ombudsman program under the older American 
Act 1 regret that 1 am not more timely In my submission of formal 
testimony, although I certainly concur with the statement of the National 
Association of state Units on Aging presented at your hearing. 
Unfortunately 1 have only now had a chance to study testimony presented to 
you by Maine's Ombudsman, Jill Duson, In a wttten document she forwarded 
to you on October 3, 1 985. I believe further clarification Is Important 

Maine has a strong and effective ombudsman program subcontracted to 
the Maine Committee on Aging, which 1 wholly support 1 agree with Jill 
Duson that The physical location of the ombudsman program within or 
outside the state unit on aging is not the issue upon which our attention 
should be focused" and that the model we have established here In Maine Is a 
strong one. However I must take exception to a few other points. 

My perspective is based on my role as a state agency director and from 
my earlier role with the ombudsman program. Working with other 
ombudsman and the Legal Research and Services for the Elderly program I 
was responsible for drafting for Senator Hathaway the original language 
establishing the ombudsman program within the Older Americans Act 
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If one reviews that original legislation ft is quite clear that the Intent 
of the program was to focus primary advocacy on Investigating and 
resolving complaints. Certainly there were other equally Important issues 
spelled out In the law Including monitoring the development and 
Implementation of laws and regulations, providing Information regarding the 
problems of older Individuals In long term care facilities and providing 
training for staff and volunteers to promote the development of citizen 
organizations. But I do believe that the original legislation saw complaint 
mechanism as a key role and not a "band-aids solution" as Ms. Duson 
suggests. She suggests the ombudsman program must be more focused on 
systems change. Placement of the ombudsman program as a state plan 
requirement made clear that it was the responsibility of the state agency as 
a whole not Just the ombudsman program to conduct the kind of advocacy to 
create system change. It Is Important to recall the Integral relationship of 
the state unit and the ombudsman program. The ombudsman program 
provides the technical expertise, through Individual complaint resolution, of 
Identifying specific policy Issues within the nursing home program. To 
minimize the critical nature of complaint Investigation as a means to best 
understand and resolve the problems of nursing homes Is to me a major step 
away from a primary function of a long term care ombudsman. Similarly I 
believe the Older Americans Act spells out a very clear role for the state 
unit In advocating for change identified by the ombudsman and working 
closely with the ombudsman. State agencies, no matter how they structure 
an ombudsman program, must continue to be held responsible for long term 
care advocacy and program development A totally Independent ombudsman 
could minimize the state agency's capacity to so respond and could In many 
states weaken the ombudsman and minimize available resources. 

It Is true that In Maine we have subcontracted our program to a 
separate and distinct advocacy agency, the Maine Committee on Aging, with 
whom I was formerly employed. I concur with Ms. Duson that that works 
extremely well in our state but l would not suggest, nor did I In my earlier 
advocacy to create the ombudsman program, that what works here In Maine 
will work In other states. Curiously, Ms. Duson suggests that It Is 
Important for the designated state ombudsman to have direct access to the 
state unit on aging's director. In fact If the ombudsman program was housed 
within our bureau, that would undoubtably be the case. However, as It Is and 
will continue to be subcontracted, the ombudsman must report first to her 
lines of authority within her agency before having access to me. This lack 
of access by the ombudsman to the state director is because we subcontract 
to another agency with Its own line of authority. 
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I sincerely believe that each state needs to make its own decisions 
about where best an effective ombudsman program can be housed. Certainly 
the federal government ought to spell out the specific responsibilities of 
that ombudsman program to assure that Its tasks are properly met I view 
the ombudsman program as Integral to the state unit on aging's mission as 
an advocate to create system reform In long term care and In other 
programs. It Is the program through which state agencies - either directly 
or through subcontract - meet a most critical obligation to serve the most 
frail elderly, if there are problems within state units on aging in their 
effectiveness In meeting their obligation to establish an ombudsman 
program then those problems ought to be carefully analyzed and AoA ought 
to take action to remedy them. Since the ombudsman program Is created as 
part of the state plan the Administration on Aging has significant clout In 
Improving the ombudsman program. Should a state be out of compliance 
with congressional Intent then the Administration on Aging has the 
authority to deny or withhold approval of the state plan, since this Is a 
critical document bringing all OAA funds to a state I would argue that AoA 
has significant authority to insure that the Congress's Intent Is met. 

. I deeply regretthe need to state a position different from that of the 
Maine Committee on Aging and Ms. Duson. However we both agree that the 
Maine Committee on Aging's ombudsman program is an extraordinarily 
valuable and strong one which works exceptionally well here In the state of 
Maine. I am simply unwilling to suggest that because It works here In Maine 
It can be transferred elsewhere. I believe mandating a particular placement 
In federal law which each state must meet would be in error. 




Trish Riley, Director 
Bureau of Maine's Elderly 
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